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In the District Court of the United States, in and for 
the Northern District of California. 


JOHN C. DAVIS, Trustee of the Estate of 
CHARLES F. WILLEY, in Bankruptey, 
Plaintiff, 
Vs. 
EK. T. WILLEY, 


Defendant. 


Amended Complaint. 

Plaintiff complains of defendant, and for cause of 
action alleges: 

li. 

That on the 20th day of June, 1914, a petition 
was filed in the District Court of the United States 
in and for the Northern District of California, in 
bankruptcy, by Charles F. Willey, numbered 8788 
in the bankruptcy files of said court, which petition 
prayed that said Willey be adjudged bankrupt, 
and that thereafter on June 26th, 1914, said Charles 
F, Willey was by said court duly adjudicated a bank- 
rupt; that thereafter, on April 3, 1915, and at the 
first meeting of creditors called and held before 
Fred A. Copestake, Referee in Bankruptcy, to whom 
said matter in bankruptcy had been referred by said 
court, plaintiff above named was duly appointed 
Trustee in Bankruptey of the estate of said bank- 
rupt, and thereafter plaintiff qualified as such 
trustee, and has ever since been and now is the 
duly appointed, qualified and acting Trustee in 
Bankruptcy of the estate of said bankrupt. 
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I. 

That in the months of January to May in the yea: 
1912, said [1*] Charles F. Willey was indebtec 
to one Edward McGinn, and an action was ther 
pending in the Superior Court of the State of Cal 
ifornia in and for the County of Mariposa for the 
recovery of said debt; that the trial of said actior 
took place on or about February 8th, 1912, and th 
cause was then submitted to the court for decision 
that thereafter and pending the decision and judg: 
ment in said action, said Charles F. Willey, de 
fendant in said action, transferred to his brother 
defendant herein, the said HE. T. Willey, the sum ot 
three thousand three hundred eighty-seven ($3,387) 
dollars, or thereabouts, moneys of the said Charle: 
F. Willey; that said transfer was made secretly anc 
was made without consideration, and with the in 
tent and for the purpose of defrauding the saic 
Edward McGinn out of the moneys owing to him bx 
the said Charles F. Willey, and for the purpose 0! 
preventing the enforcement and collection of any 
Judgment which might be rendered in said actior 
against said Charles F. Willey; that said transfe1 
was made to said defendant E. T. Willey with the 
said intent and for the said purpose with the ful 
knowledge and consent of said E. T. Willey. That 
at the time of the making of said transfer of said 
moneys said Charles F. Willey had no property. 
other than that transferred, sufficient to pay the 
debts which he then owed to Edward McGinn, 01 
any part thereof. 


“Page-number appearing at foot of page of original certified Transcrip' 
of Record. | 


us. E. T. Willey. 3 


ea: 

That judgment was rendered in said action in 
favor of Edward McGinn on May 3, 1912, against 
said bankrupt; that said bankrupt appealed to the 
District Court of Appeal of the Third Appellate 
District of the state of California from the said 
judgment and said appeal was determined and the 
said judgment affirmed by the said District Court of 
Appeal on April 8th, 1914; that a petition was made 
by said bankrupt for a hearing of the same [2] 
matter by the Supreme Court of said State, and 
said petition was denied by said Supreme Court on 
June 6th, 1914, and the remittitur in said matter 
was made to the aforesaid Superior Court on June 
Sth, 1914,and that said bankrupt thereupon, on 
June 20th, 1914, filed his petition for voluntary 
bankruptcy, and named in the schedule accompany- 
ine said petition Edward McGinn as sole creditor 
and said judgment was the sole debt from which 
discharge was sought. That in the month of Oc- 
tober, 1913, an execution was duly issued out of 
the said Superior Court upon the said judgment 
against the property of said Charles F. Willey, di- 
rected to the Sheriff of the County of Tuolumne, 
State of California, in which County said Charles 
F. Willey resided, which said execution was par- 
tially satisfied, and there still remains due and tn- 
paid on said judgment over $1,000.00, and at no time 
since the rendition of said judgment has there been 
sufficient money or property subject to levy by ex- 
ecution against the said Charles F. Willey out of 
which the balance due on said judgment, or any part 
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thereof, could be satisfied. That said Sheriff has 
not returned said execution into said court, and said 
Sheriff has informed plaintiff that said execution 
was lost and cannot be found. 

IV. 

That said creditor Edward McGinn at the time of 
said transfer or at any time prior to the commence- 
ment of said bankruptey proceedings and the adju- 
dication of said Charles F. Willey as bankrupt, had 
no knowledge or notice of the said transfer; that 
said transfer was at all times kept hidden and con- 
cealed from said Edward McGinn by said Charles 
F. Willey and E. T. Willey; that plaintiff herein 
at the first meeting of the creditors of said bank- 
rupt on April 8, 1915, first received information 
that said bankrupt had transferred certain of his 
moneys to defendant; [8] that before plaintiff 
learned anything further as to the facts of said 
transfer, and on May 20th, 1915, the said bankrupt 
applied to the aforesaid District Court of the 
United States for a discharge in bankruptcy; that 
upon the hearing of said application and the objec- 
tions of the creditor Edward McGinn thereto, said 
Court on June 19, 1915, referred the matter back 
to the Referee in Bankruptcy for hearing upon 
said objections; that said hearing was held before 
Fred A. Copestake, Referee in Bankruptey, on 
February 2, 1916; that Charles F. Willey and E. T. 
Willey were examined before the referee at said 
hearing, and plaintiff learned from said examina- 
tion the facts relative to the transfer of said 


moneys and the fraudulent nature of the same as 
hereinbefore alleged. 


vs. E. T. Walley. 5 


V. 

That plaintiff, as such trustee, has insufficient as- 
sets with which to pay in full the debts of said 
bankrupt, or any part thereof, but on the contrary 
the assets of said estate will be insufficient to pay 
any part whatever of the debts of said bankrupt. 


VI. 

That plaintiff has demanded of defendant that he 
pay over to plaintiff the said sum of $3,387.00, with 
interest thereon; that defendant refused and still 
refuses to pay over to him the said sum, or any part 
thereof. 

WHEREFORE, plaintiff prays judgment against 
defendant for the sum of three thousand three hun- 
dred and eighty-seven ($3,387.00) dollars with legal 
interest thereon from February 16th, 1912, with his 
costs. 

J. OC. WEBSTER, 
WILLIAM H. BRYAN, 
Attorneys for Plaintiff. [4] 


State of California, 
County of Tuolumne. 

John C. Davis, being duly sworn, says: That he 
is the plaintiff in the foregoing action; that he‘has 
read the complaint in said action, and knows the 
contents thereof, and that the same is true of his 
own knowledge, except as to the matters therein 
stated on information or belief, and as to those mat- 
ters he believes the said complaint to be true. 

JOHN C. DAVIS. 
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Subscribed and sworn to before me, this 26th day 
of June, 1918. 

[Seal ] ERIC J. SEGERSTROM, 
Notary Public in and for the County of Tuolumne, 

State of California. 

Receipt of a copy of the within Amended Com- 

plaint admitted this 29th day of July, 1918. 
WILLIAM E. BILLINGS, 
Attorney for Plaintiff. 


| Endorsed]: Filed Jul. 30, 1918. Walter B. Mal- 
ing, Clerk. By Thomas J. Franklin, Deputy Clerk. 
[5] 


re 


In the District Court of the United States in and 
for the Northern District of California. 


No. 16,147. 


JOHN C. DAVIS, Trustee of the Estate of 
CHARLES F. WILLEY, in Bankruptcy, 
Plaintiff, 
VS. 
Ig AD OMI Ne 
Defendant. 


Answer of Defendant. ; 

Comes now the above-named defendant and an- 
swering plaintiff’s amended complaint on file 
herein, denies, alleges and admits as follows: 

1. Answering paragraph II of said complaint, 
said defendant denies that in the months of January 
to May in the year 1912 or at any other time or at 
all that said Charles F. Willey was indebted to one 
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Edward McGinn; denies that thereafter or at all and 
pending the decision and judgment in the action 
mentioned in said paragraph, said Charles F. Willey, 
defendant in said action, transferred to his brother, 
defendant herein, the said E. T. Willey, the sum of 
three thousand three hundred eighty-seven dollars 
or thereabouts or any other sum, moneys of the said 
Charles F. Willey; denies that said transfer was 
made secretly and denies that said transfer was made 
at all or was made without consideration, and with 
the intent and for the purpose of defrauding the 
said Edward McGinn out of the moneys owing to 
him by the said Charles F’. Willey, and for the pur- 
pose of preventing the enforcement and collection 
of any judgment. which might be rendered in said 
action against said Charles IF. Willey or anyone 
else; denies that said transfer was made to said de- 
fendant E. T. Willey with the said or any intent and 
for the said or any purpose with the full knowledge 
and consent of the said E. T. Willey. Denies that 
at the time of making the said transfer of said 
moneys said Charles F. Willey [6] had no prop- 
erty, other than that transferred, sufficient to pay 
the debts which he then owed to Edward McGinn 
or any part thereof and denies that he then or there 
or at all owed any debt or debts to the said Edward 
McGinn. 

2, Answering paragraph ITI of said complaint, 
defendant denies that there still remains due and un- 
paid or due or unpaid on said judgment the one 
thousand dollars or any other sum except a very 
small amount; denies that at no time since the ren- 


8 John C. Davis 


dition of said judgment has there been sufficient 
money or property subject to levy by execution 
against the said Charles F. Willey out of which the 
balance due on the said judgment or any part thereof 
could be satisfied. Said defendant has no knowl- 
edge, information or belief concerning the allegations 
made in lines 18 to 20 inclusive of said paragraph 
IIT on page 3 of said complaint and basing his de- 
nial upon said ground denies that said sheriff has 
not returned said execution into said court, and de- 
nies that said sheriff has informed plaintiff that said 
execution was lost and cannot be found. 

3. Answering paragraph IV of said complaint 
said defendant denies that said creditor, Edward 
McGinn at the time of said transfer or at any other 
time prior to the commencement of the said bank- 
ruptcy proceedings and the adjudication of the said 
Charles F. Willey as bankrupt, had no knowledge 
or notice of the transfer; denies that the said trans- 
fer was at all times or at all kept hidden and con- 
cealed or hidden or concealed from said Edward Me- 
Ginn by the said Charles F. Willey and E. T. Willey 
or either of them; denies that plaintiff herein at the 
first meeting of the creditors of said bankrupt, on 
April 3, 1915, first received information that said 
bankrupt had transferred certain of his moneys to 
defendant. And in this behalf defendant [7] 
alleges that the said plaintiff and the said Edward 
McGinn and each of them had possession of sufficient 
facts to have advised them of said transfer, if any 
there was, if they had been diligently pursued. De- 
nies that said plaintiff learned from the examination 


vs. bh. T. Willey. 9 


before the said referee in bankruptcy mentioned in 
said paragraph of said complaint, the or any facts 
relative to said or any transfer of the said moneys 
or the fraudulent nature thereof as hereinbefore or 
otherwise alleged and denies that said or any trans- 
fer was fraudulent. 

4, Answering paragraph V of said complaint de- 
fendant alleges that he has no knowledge, informa- 
tion or belief sufficient to enable him to answer the 
same and basing his denial on said ground denies 
that plaintiff as such trustee has insufficient assets 
with which to pay in full the debts of the said bank- 
rupt or any part thereof. 

As a further, distinct and separate defense to said 
complaint said defendant alleges: That said alleged 
cause of action purported to be stated in said com- 
plaint is barred by subdivision 4 of section 338 of 
the Code of Civil Procedure of the State of Cali- 
fornia. 

WHEREFORE, said defendant prays that he be 
hence dismissed with his costs herein. 

WILLIAM E. BILLINGS, 
Attorney for Defendant. [8] 
State of California, 
County of Tuolumne,—ss. 

E. T. Willey being first duly sworn deposes and 
says: That he is the defendant in the above-entitled 
action. That he has read the foregoing answer and 
knows the contents thereof; that the same is true of 
his own knowledge except as to the matters therein 
stated on information and belief and as to those mat- 


ters he believes it to be true. 
HI OM WTS TOW V 
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Subscribed and sworn to before me this 8th day 
of October, 1918. 
[N. S.] JAMES OPIE, 
Notary Public in and for said County and State. 
Receipt of copy of within answer is hereby ad- 
mitted this 11th day of October, 1918. 
J. C. WEBSTER, 
WILLIAM H. BRYAN, 
Attorneys for Plaintiff. 


[Endorsed]: Filed Oct. 11, 1918. W. B. Maling, 
Clerk. By J. A. Schaertzer, Deputy Clerk. [9] 


————————————— 


In the District Court of the United States, in the 
Southern Division, Northern District of Cali- 
fornia. 

os No. 16,147. 


JOHN C. DAVIS, Trustee of the Estate of 
CHARLES F. WILLEY, in Bankruptcy, 
Plaintiff, 
VS. 
ee Vie 
Defendant. 


Amendment to Amended Complaint. 

Plaintiff by leave of Court first obtained, files 
this amendment to his amended complaint, amend- 
ing the same by striking therefrom the words be- 
einning with ‘‘that’’ on page 3, line 18 and extend- 
ing to the end of line 20, page 3, and by inserting 
after the word ‘‘satisfied,’’ on line 18, page 3, the , 
words, ‘‘and that said sheriff has duly returned 
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said execution into said court satisfied to the 
amount of Four Hundred Thirty-seven and 50/100 
($437.50) Dollars only.”’ 


State of California, 
City and County of San Francisco,—ss. 

J. C. Webster, being duly sworn on oath, says: 
That he is one of the attorneys in the above-entitled 
action; that he makes this affidavit for the plaintiff 
because said plaintiff is absent from the City and 
County of San Francisco; that he has read the fore- 
going amendment to the amended complaint and 
knows the contents thereof, and that it is true. 

J. C. WEBSTER. 

Subseribed and sworn to before me this 28th day 
of August, 1919. 

[Seal] C. '‘M. TAYLOR, 
Deputy Clerk U. S. District Court, Northern Dis- 

trict of California. [10] 

Received copy, Aug. 28, 1919. 

WILLIAM E. BILLINGS, 
Atty. for Deft. Willey. 


[Endorsed]: Filed August 28, 1919. Walter B. 
Maling, Clerk. [11] 
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In the District Court of the United States in and 
for the Northern District of California. 


No. 16,147. 


JOHN C. DAVIS, Trustee of the Estate of 
CHARLES F. WILLEY, in Bankruptcy, 
Plaintiff, 
VS. 
EK. T. WILLEY, 
Defendant. 


Amendment to Answer. 

Comes now the defendant above named and by 
leave of the Court first had and obtained amends 
his answer as follows: 

As a further, distinct and separate defense to 
said complaint said defendant alleges: 

That the said alleged cause of action purported 
to be stated in said complaint is barred by the judg- 
ment heretofore rendered in an action tried in the 
above-entitled court in equity, in which John C. 
Davis, Trustee of the Estate of Charles F. Willey, 
in Bankruptcy, was plaintiff and E. T. Willey and 
Mrs. Charles F. Willey were defendants and re- 
specting the same alleged transfer that is the sub- 
ject of this action, said action being No. 341 in 
Equity. 

WILLIAM E. BILLINGS, 
Attorney for Plaintiff. 
State of California, 
City and County of San Francisco,—ss. 
EK. T. Willey being first duly sworn deposes and 
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says: That he is the defendant in the above-entitled 
action. That he has read the amendment to the 
said complaint above stated and that the same is 
true of his own knowledge except as to the matters 
therein stated on his information and belief and 
as to those matters he believes it to be true. 

K. T. WILLEY. 


Subscribed and sworn to before me this 28th day 
of August, 1919. 
[Seal ] J. J. KERRIGAN, 
Notary Public in and for gaid County and 
State. [12] 
Receipt of copy of the within amendment is here- 
by admitted this 28th day of August, 1919. 
J. C. WEBSTER, 
WILLIAM H. BRYAN, 
Attorneys for Plaintiff. 


[Endorsed]: Filed August 28, 1919. Walter B. 
Maling, Clerk. [13] 


Tn the Southern Division of the United States Dis- 
trict Court for the Northern District of Cali- 
fornia, Second Division. 

No. 16,147. 
JOHN C. DAVIS, Trustee of the Estate of 


CHARLES F. WILLEY, in Bankruptcy, 
Plaintiff, 


VS. 


E. T. WILLEY, 
Defendant. 
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Opinion. 
J. C. WEBSTER and WILLIAM H. BRYAN, of 
San Francisco, for Plaintiff. 


WILLIAM E. BILLINGS, of San Francisco, for 
Defendant. 


VAN FLEET, District Judge: 

This is an action at law by a trustee in bank- 
ruptcy to recover a certain fund alleged to have 
been transferred by the bankrupt to his brother in 
fraud of the rights of his creditors. It is admit- 
tedly prosecuted under the authority of Section 
70-e of the Bankruptcy Act which provides that 
“The trustee may avoid any transfer by the bank- . 
rupt of his property which any creditor of such 
bankrupt might have avoided, and may [14] re- 
cover the property so transferred, or its value, from 
the person to whom it was transferred, etc.’’ 

It is well established that the effect of this sec- 
tion is to clothe the trustee with no new or addi- 
tional right in the premises over that possessed by 
a creditor, but simply puts him in the shoes of the 
latter and subject to the same limitations and dis- 
abilities that would have beset the creditor in the 
prosecution of the action on his own behalf; and 
the rights of the parties are to be determined, not 
by any provision of the Bankruptcy Act, but by the 
applicable principles of the common law, or the 
laws of the State in which the right of action may 
arise. In other words, the Bankruptey Act merely 
permits the trustee to assert the rights which the 
creditor could assert but for the pendency of the 
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bankruptcy proceedings, and if for any reason aris- 
ing under the laws of the State the action could not 
be maintained by the creditor, the same disability 
will bar the trustee. Collier on Bankruptcy (10 
Hd.) 1042, f. and g.; In re Mullen, 101 Fed. 413; 
Holbrook v. First International Trust Co., 107 
N. E. 665; Manning v. Evans, 156 Fed. 106. 

The rights of the trustee being governed by these 
limitations, I am of opinion that the defense of the 
Statute of Limitations interposed by defendant 
must be sustained. That defense is based on section 
338 of the Code of Civil Procedure of this State 
fixing the limitations of time within which actions 
must be commenced, subdivision four of which pro- 
vides: ‘* Within three years. An action for relief 
on the ground of fraud or mistake. The cause of 
action in such case not to be deemed to have ac- 
crued until the discovery by the aggrieved party of 
the facts constituting the fraud or mistake.’’ It 
appeared in evidence at the trial that in [15] an 
action brought in the State court by the defendant 
here against the sheriff to recover property seized 
by the latter in satisfaction of a judgment there- 
tofore recovered by McGinn, the creditor in whose 
right the present action is sought to be maintained, 
against OC. F. Willey, the bankrupt, whose estate 
the trustee represents, and which was tried in 
March, 1914, it was disclosed by testimony given in 
the presence of McGinn and his counsel that pend- 
ing that suit there had been a surreptitious, clan- 
destine and presumptively fraudulent, transfer on 
the books of a local bank by the Judgment debtor 
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to his brother, this defendant, of a part of the same 
fund here sought to be recovered. This disclosure 
was of a character and the circumstances such as to 
put any reasonable man upon inquiry at the time 
as to the fraud, and to clearly indicate that an in- 
vestigation would then have exposed to McGinn and 
his attorney the entire transaction set forth in the 
complaint and involved in the present action. But 
no such investigation was made, for what reason it 
does not appear, and this action was not commenced 
until more than four years after the creditor was 
thus made aware of the facts stated, 

No principle is better settled in actions based upon 
fraud and where the rights of a party are depend- 
ent upon his diligence in discovering the fraud, 
than that means of knowledge is knowledge itself; 
that knowledge of facts which should put a reason- 
able man upon inquiry invests the suitor in legal 
contemplation with full knowledge of all that such 
inquiry would have developed. Wood v. Carpenter, 
101 U. 8. 135; Norris v. Haggin, 28 Fed. 275; Teall 
v. Schroder, 158 U. 8S. [16] 172; Archer v. Free- 
man, 124 Cal. 528; Bills v. Silver King Mining Co., 
106 Cal. 9; Truett v. Onderdank, 120 Cal. 581; 
Burke v. ‘Maguire, 154 Cal. 456. 

The facts thus disclosed to the knowledge of the 
creditor more than four years before the bringing 
of this action clearly brings him, and the Trustee 
who represents him, within the terms of the Statute, 
as barring the maintenance of the action. 

I have not overlooked the contentions of plain- 
tiff as to the effect of Sec. 11-d of the Bankruptcy 
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Act, but it is sufficient to say without further dis- 
cussion that I am wholly unable to sustain his view. 

This conclusion as to the bar of the Statute 
venders it unnecessary to definitely consider the 
further defense of res judicata, although I am 
strongly inclined to the view that, if necessary, it 
would have to be sustained. 

Judgment will go in favor of defendant dismissing 
the action and for costs. 


[Endorsed]: Filed February 3d, 1920. Walter 
B. Maling, Clerk. [17] 


In the Southern Division of the United States Dis- 
trict Court for the Northern District of Cali- 
fornia, Second Division. 


No. 16,147. 


JOHN C. DAVIS, Trustee of the Kstate of 
CHARLES F. WILLEY, in Bankruptcy, 
| Plaintiff, 
VS. 


E. T. WILLEY, 
Defendant. 


Stipulation for Findings. 
It is hereby stipulated that findings of fact may 
be made by the court upon trial and decision of the 
cause in the above-entitled action, and judgment 


entered thereon. 
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Dated February dth, 1920. 
J. C. WEBSTER. and 
WILLIAM H. BRYAN, 
Attorneys for Plaintiff. 
WILLIAM E. BILLINGS; 
Attorney for Defendant. 
Approved. 
W.C. VAN FLEET, 
Judge. 


[| Endorsed]: Filed Feb. 6, 1920. W. Bb. Maling, 
Clerk. By J. A. Schaertzer, Deputy Clerk. [18] 


ed 


In the Southern Division of the United States Dis- 
trict Court for the Northern District of Cali- 
fornia, Second Division. 


No. 16,147. 


JOHN C. DAVIS, Trustee of the Estate of 
CHARLES F. WILLEY, in Bankruptcy, 
Plaintiff, 
VS. 
EK. T. WILLEY, 
Defendant. 


Findings of Fact and Conclusions of Law. 

In this cause heretofore tried before the court, 
(a jury trial having been in writing waived by the 
parties), I find the following facts: 

ip 

That on June 26, 1914, Charles F. Willey was 

duly adjudicated a bankrupt by the District Court 
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of the Uuited States, for the Northern District of 
California, and on April 3, 1915, John C. Davis, the 
plaintiff herein, was duly appointed trustee in bank- 
ruptcy of the estate of said bankrupt, and there- 
after and prior to the commencement of this action, 
qualified as such trustee and has ever since been 
and now is, the duly appointed, qualified and acting 
trustee of the estate of Charles F. Willey, in bank- 
iy OWEN 
KI. 

That in January, 1912, prior to said adjudication 
in bankruptcy, said Charles F. Willey was indebted 
to Edward McGinn, and an action was pending in 
the Superior Court of the State of California in 
and for the County of Mariposa, [19] in which 
said McGinn was plaintiff, and said Charles I. Wil- 
ley was defendant, for the recovery of said debt; 
that said action was tried on or about February 8, 
1912, and submitted for decision and that pending 
the decision and judgment in said action, Charles 
F. Willey transferred to his brother, EK. T. Willey, 
defendant herein, the sum of three thousand three 
hundred and eighty-seven ($3,387) dollars, moneys 
of the said Charles F. Willey; that said transfer 
was made secretly, and without consideration, and 
with the intent and for the purpose of defrauding 
Edward McGinn out of the moneys owing to him by 
Charles F. Willey, and for the purpose of prevent- 
ing the enforcement of any judgment which might 
be rendered in the aforesaid action against Charles 
F. Willey; that said transfer was made to Is. T. 
Willey with said intent, for said purpose, with the 
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full knowledge and consent of HK. T. Willey, and 
that at the time of making said transfer of said 
moneys, Charles F. Willey had no property other 
than that transferred, with which to pay the debt 
which he then owed said Edward McGinn, or any 
part thereof. 

Te 

That judgment was rendered and entered on 
May 3, 1912, in said action, in favor of Edward 
McGinn, and against Charles F. Willey for the sum 
of $ > that Charles F. Willey appealed from the 
said judgment to the District Court of Appeal, 
Third Appellate District of the State of California, 
where said judgment was affirmed on April 8, 1914; 
that thereafter Charles F. Willey, on June 20, 1914, 
filed his petition in the District Court of the United 
States for the Northern District of California, for 
voluntary bankruptcy, and named in the schedule 
accompanying said petition the [20] said Edward 
McGinn as a creditor, and the said Judgment as a 
debt from which discharge was sought. 

IV. 

That an execution was duly issued out of said 
Superior Court upon said judgment, against the 
property of Charles F. Willey, directed to the 
sheriff of the County of Tuolumne, State of Cali- 
fornia, in which county said Charles F. Willey 
resided, and said execution was partially satisfied ; 
that there still remains due and unpaid on said 
judgment more than $1,000.00 of the principal sum, 
besides interest. 
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V. 

That upon the issuance of said execution, the said 
sheriff levied the same upon certain property as 
the property of Charles F. Willey, and seized and 
sold the same in partial satisfaction of said judg- 
ment; that thereafter E. T. Willey brought an 
action against the said sheriff, in the Superior 
Court for the County of Tuolumne, for the conver- 
sion of the property so seized by the said sheriff, 
and recovered judgment therein against the said 
sheriff for the value of the said property; that said 
action was tried in the month of March, 1914; that 
one J. OC. Webster was counsel for the said sheriff 
in the trial of said action, and at the trial thereof 
testimony was given in the presence of said Web- 
ster and said MeGinn by an officer of the Furst 
National Bank at Sonora to the effect that a trans- 
fer had been made upon the books of the bank by 
Charles F. Willey to E. T. Willey of certain moneys; 
that it appears from the evidenee in this case that the 
said moneys so transferred were a part of the moneys 
transferred by Charles F. Willey to E. T. Wil- 
ley, as hereinbefore found; that the disclosure of 
the said transfer at the said [21] trial was such 
as to put the said McGinn and this plaintiff upon 
inquiry as to the fraud in the said transfer, and to 
show that an investigation would then have exposed 
to Edward McGinn and J. C. Webster the entire 
transaction set forth in the complaint in the present 
action; that no such investigation was made prior 
to the month of April, 1916. 
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VI. 

That heretofore this plaintiff commenced a suit 
in equity in the District Court of the United States, 
for the Northern District ‘of Calfornia, against 
said E. T. Willey and Mrs. Charles F. Willey, wife 
of the said bankrupt; said suit being numbered 341 
in equity, for the purpose of obtaining a decree re- 
quiring EK. T. Willey and Mrs. Charles F. Willey 
to pay over to the plaintiff the same moneys sought 
to be recovered in this action, and setting up in the 
complaint in said suit the same fraudulent transfer 
by Charles F. Willey as is alleged in the complaint 
in this action; that said cause was thereafter tried 
in this court, and it was decreed by the Court that 
the defendant Mrs. Charles F. Willey had received 
certain of said moneys as a fraudulent transferee of 
Charles F. Willey, and that she pay over the same 
to plaintiff; that as to the defendant E. T. Willey 
the said suit was ordered dismissed and a decree 
duly entered to that effect; that no appeal was 
taken by the plaintiff in said action to the Cireuit 
Court of Appeals, or other proceeding taken to re- 
view said order or decree dismissing the said suit 
as to HK. T. Willey. 


CONCLUSIONS OF LAW. 

I conclude as a matter of law from the fore- 
going facts, that the present action is barred by the 
provisions of subdivision 4, of section 338 of the 
Code of Civil Procedure [22] of the State of 
California; and further that the action is barred by 
the order or decree dismissing as to defendant, 


us. BH. T. Walley. 23 


EK. T. Willey the said suit numbered 341, in equity, 
in this court. 
Dated February 20th, 1920. 
WM. C. VAN FLEET, 
U.S. District Judge. 
Received copy of within proposed findings and 
conclusions of law. 
WILLIAM E. BILLINGS, 
Atty. for Deft. 


[Endorsed]: Filed Feb. 20, 1920. W. B. Maling, 
Clerk. By J. A. Schaertzer, Deputy Clerk. [23] 
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In the Southern Division of the United States Dis- 
trict Court, in and for the Northern District of 
California, Second Division. 


No. 16,147. 


JOHN C. DAVIS, Trustee of the Estate of 
CHARLES F. WILLEY, in Bankruptcy, 
Plaintiff, 
VS. 
EK. T. WILLEY, 
Defendant. 


Judgment on Findings. 

This cause having come on regularly for trial 
on the 28th day of August, 1919, before the Court 
sitting without a jury, a trial by jury having been 
specially waived by stipulation filed herein, William 
H. Bryan and J. C. Webster, Esqrs., appearing as 
attorneys for plaintiff, and William I. Billings, 
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Esq., appearing as attorney for defendant; and the 
trial having been proceeded with on the 29th day of 
August, 1919, and oral and documentary evidence 
upon behalf of the respective parties having been 
introduced and closed and the cause, after argu- 
ments by the attorneys, having been submitted to 
the Court for consideration and decision; and the 
Court after due deliberation, having filed its opmion 
and findings and ordered that judgment be entered 
herein in accordance therewith: 

Now, therefore, by virtue of the law and by rea- 
son of the findings aforesaid, it is considered by 
the Court that plaintiff take nothing by this action 
and that defendant go hereof without day and that 
said defendant do have and recover of and from 
said plaintiff his costs herein expended taxed at 
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Judgment entered February 20, 1920. 
WALTER B. MALING, 
Clerk. [24] 


(Certificate to Judgment-roll.) 

I, Walter B. Maling, Clerk of the United States 
District Court for the Northern District of Cali- 
fornia, do hereby certify that the foregoing papers 
hereto annexed constitute the Judgment-roll in the 
above-entitled action. 

Attest my hand and the seal of said District 
Court, this 20th day of February, 1920. 

[Seal] WALTER B. MALING, 

Clerk. 
By J. A. Schaertzer, 
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[Endorsed]: Filed February 20, 1920. Walter 
B. Maling, Clerk. By J. A. Schaertzer, Deputy 
Clerk. [25] 


In the Southern Division of the United States Dis- 
trict Court, for the Northern District of Cali- 
fornia, Second Division. 


No. 16,147. 


JOHN C. DAVIS, ete., 
IP yaarapnnie 
VS. 
eta TILLEY, 
Defendant. 


Notice of Decision. 

To JOHN C. DAVIS, Plaintiff Above Named, and 
to J. C. WEBSTER and WILLIAM UH. 
BRYAN, Attorneys for Plaintiff: 

You and each of you will please take notice that 
judgment in the above-entitled case was rendered 
in favor of the defendant above named on the 
twentieth day of February, 1920. 

Dated March 12, 1920. 

WILLIAM E. BILLINGS, 
Attorney for Defendant. 

Receipt of copy of the within notice is hereby ad- 
mitted this 12th mary of March, 1920. 

J. C. WEBSTER, 
WLLIAM H. BRYAN, 
Attorneys for Plaintiff. 


[Endorsed]: Filed Oct. 5, 1920. W. B. Maling, 
Clerk. By J. A. Schaertzer, Deputy Clerk. [26] 
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In the Southern Division of the United States Dis- 
trict Court, in and for the Northern District of 
California, Second Division. 


No. 16,147. 


JOHN C. DAVIS, Trustee, ete., 
Plaintiff, 
VS. 
a Vy Ee 
Defendant. 


Bill of Exceptions, etc. 

BE IT REMEMBERED, that on the 27th day 
of August, 1919, at a stated term of the District 
Court of the United States in and for the Southern 
Division of the Northern District of California, the 
above-entitled case came on regularly for trial, be- 
fore the Honorable WM. C. VAN FLEET, Dis- 
trict Judge presiding, the court sitting without a 
jury, a jury having been duly waived in writing 
by the parties, and said written waiver filed with 
the clerk of said court; plaintiff being represented 
by Wilham H. Bryan and J. C. Webster, and defend- 
ant being represented by William E. Billings, and 
the following proceedings had: 

Mr. McGinn, called as a witness on behalf of 
plaintiff, was duly sworn, and testified as follows: 
‘‘T am a creditor of Charles F. Willey, a bankrupt. 
In the year 1911, I claimed a one-sixth interest in 
the T'reasure Gold Mine, in Mariposa County. The 
mine stood in the name of Charles F. Willey. 
Charles F. Willey had made a sale of the mine 
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and payments on account had been made to him in 
1911. I demanded of Charles F. Willey that he 
pay over to me the moneys owing to me for my one- 
sixth interest. He refused [27] to pay it over, 
and denied my ownership. I then got an attorney 
and commenced suit against him in Mariposa 
County to recover the moneys already paid to him 
and to determine my ownership. I obtained a 
Judgment against Charles F. Willey, which was en- 
tered in May, 1912, for $1,040.00, moneys paid by 
the purchaser of the mine to Charles F. Willey up 
to the time of the trial, for my one-sixth share and 
adjudging that I was the owner of a one-sixth in- 
terest in the mine.”’ 

It was here stipulated as follows: 

The action above referred to—Edward McGinn 
vs. Charles F'. Willey, was filed December 9, 1911; 
the trial had on February 8, 1912, in the Superior 
Court of Mariposa County, California; judgment 
was entered on May 3, 1912; a notice of intention 
to move for new trial filed May 22, 1912, which 
motion was denied on May 28, 1912. An execution 
was issued on the judgment and levied on an auto- 
mobile as the property of Charles F. Willey, in 
1913, by William Sweeney, sheriff of Tuolumne 
County, California; that said sheriff sold the auto- 
mobile and the proceeds of same were $437.50, 
which was applied upon the judgment. E. T. 
Willey, defendant herein, claiming the automobile 
as his own, sued the sheriff for conversion in the 
action, Willey vs. Sweeney, Superior Court, ‘Tuol- 
umne County, California, and that action was tried 
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on March 14, 1914, and resulted in a verdict against 
the sheriff. A motion for new trial was made and 
subsequently granted by the Court and the action 
was not further prosecuted. 

Mr. McGinn, continuing: ‘‘At a meeting of the 
creditors of Charles F. Willey, in April, 1915, at 
which a trustee was elected, was the first time IL 
ascertained any facts with reference to the transfer 
by Charles F. Willey of any money to his brother. 
I learned then that he had turned some money over 
[28] to his brother, and that his brother claimed 
the money. I was present at the trial in the action 
of E. T. Willey against Sweeney.’’ 

There was then offered and received in evidence 
all the records in the bankruptcy proceeding, No. 
8788, in the matter of Charles F. Willey, bankrupt, 
In the United States District Court, Northern Dis- 
trict of California. 

It was stipulated that the substance of the rec- 
ords in the bankruptcy proceeding pertinent to this 
case were as follows: 

Petition filed June 20, 1914; 

Ordered Charles F. Willey adjudged bankrupt 
June 26, 1914; 

First meeting of the creditors held at Sonora, 
California, April 13, 1915, and John C. Davis ap- 
pointed trustee, and duly qualified as trustee on 
April 7, 1915. Edward McGinn filed on April 3, 
1915, his claim based upon his judgment against the 
bankrupt, in due form. The substance of his claim 
is as follows: | 

Judgment for $1,040.27, on which $437.50 was 
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credited, and that subsequent to the trial of the ac- 
tion resulting in said judgment, and prior to the 
entry of the judgment, there was paid to Charles F, 
Willey, on account of the one-sixth interest in the 
Treasure Mine adjudged to be the property of Hd- 
ward McGinn, the further sum of $457.73, which 
was subject to the judgment and which was retained 
by the bankrupt. 

Bankrupt’s petition for discharge filed May 20, 
TED 

Objections of Edward McGinn thereto filed June 
18, 1915; 

Said objections referred to referee for hearing on 
June 19, 1915; 

Hearing on said objections had before Referee 
Feb. 2, 1916; 

heport of Referee on said objections and applica- 
tion for discharge returned May 16, 1917. 

Petition for discharge denied May 22, 1917. [29] 


Testimony of W. E. Burden, for Plaintiff. 

W. E. BURDEN, called as a witness for the 
plaintiff, was duly sworn, and testified as follows: 

‘“‘Tn the year 1912, I was Assistant Cashier of the 
First National Bank of Sonora, California. 
Charles F. Willey, at the time had an account in 
our bank. I am familiar from the records of the 
bank with any and all transactions in regard to his 
account. On February 27, 1912, C. F. Willey closed 
a savings account in which he had $840.38 and we 
accounted for two collections we had for his account, 
one from the Stockton Savings and Loan Society for 
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(Testimony of W. E. Burden.) 

$1252.02, and one from the Hibernia Savings & Loan 
Society for $1,294.97, a total of $3,387.37; and at that 
time we issued a certificate of deposit in the name of 
C. A. Belli, cashier of the bank. E. T. Willey had 
a personal account at the bank during February, 
1912. The next transaction with reference to the 
account established by C. F. Willey in the name of 
C. A. Belli, Cashier, was on March 13, 1912, when 
the certificate for $3,387.37 was cancelled and a new 
certificate in the same form for $100 less, was issued 
to C. A. Belli, Cashier. The $100 difference was a 
cash transaction. The next transaction appears on 
May 28, 1912, when the certificate for $3,287.37 was 
cancelled and a savings account was opened in the 
name of E. T. Willey with $1,500 deposit, and also 
a commercial account in the name of E. T. Willey 
"special fot silegenan a. 

The witness then identified and there was offered 
and received in evidence and read into the record 
two certificates of deposit in substance as follows: 

Certificate of Deposit No. 3159, dated February 
26, 1912, to E. T. Willey, deposited in this bank 
$3,387.37, payable to C. A. Belli, signed by the 
assistant cashier. 

Certificate of deposit No. 3191, dated March 13, 
1912, E. T. Willey has deposited in this bank 
$3,287.37, payable to C. A. Belli. [30] 

The witness continuing: ‘‘The Savings account 
was paid out about a year and a half following. I 
could not find the exact date, but I found a memo- 
yandum of the check of withdrawal, which showed 
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(Testimony of W. E. Burden.) 

that $1,565.07 was withdrawn on October 20, Lobes 
The amount above $1500 was accumulated interest. 
That closed the savings account.” 


Testimony of J. H. Knowles, for Plaintiff. 

J. H. KNOWLES, called as a witness for the 
plaintiff, was duly sworn, and testified as follows: 

“In the year 1912, I was assistant cashier of the 
First National Bank of Sonora. The certificates of 
deposit heretofore referred to in the testimony of 
Mr. Burden are in my own handwriting. The 
transaction involving the deposits referred to in 
these certificates was handled by me and by C. F. 
Willey, Mr. C. F. Willey came into the bank and as 
I had known the family for a good many years he 
naturally came to me to wait on him, .and he 
brought in various accounts and wished to deposit 
them to his account—two savings account banks, one 
from Stockton and one from San Francisco, and 
wanted them all put into one account. He motioned 
for me to come and wait on him and said that he 
wanted to put them into an account that could not 
be attached—in a shape that they could not be at- 
tached. I do not recall that C. F. Willey said any- 
thing about any litigation pending against him. He 
just simply said he wanted these funds put in shape 
so that they could not be attached. I would say 
from this certificate of deposit that that conversa- 
tion took place on February 26, 1912. We often 
have requests coming to us to put moneys in shape 
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(Testimony of J. H. Knowles.) 

so they cannot be attached, and we have this way of 
doing it. A certificate of deposit is not payable 
without the certificate itself being presented, but is 
payable only to the individual who is named in the 
certificate, or his endorsee, and so it could not be 
garnished without this certificate of deposit. The 
method of doing it was [81] at the suggestion of 
the bank. The second certificate was also made in 
the same manner. The bank’s record shows that 
C. F. Willey cashed that certificate of deposit and 
put $1787.37 in a special account, E. T. Willey’s 
account. I believe E. T. Willey had another ac- 
count in the bank, and to keep this separate I be- 
lieve we called one a ‘special’ account that it might 
not be confused with the other.”’ 


On cross-examination, Mr. Knowles testified: 

‘*T talked to Mr. McGinn, or his attorney, about 
these accounts after the whole thing was over, but 
not at the time of the suit concerning the levy on 
the automobile. At some time during the last five 
years I have talked with both sides about these ac- 
counts, but I could not fix dates.’”’ 


On redirect examination, Mr Knowles testified : 

‘“‘T recall being called before the referee in bank- 
ruptey at a hearing in Sonora, California, in April, 
1915. I testified in regard to these transactions at 
the hearing before the referee. I do not recall hav- 
ing talked with the attorneys of the parties at any 
time before that.”’ 
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Testimony of E. T. Willey, for Plaintiff. 

KH. T. WILLEY, called as a witness for the plain- 
tiff, was duly sworn, and testified as follows: 

‘‘T am the defendant in this action, and I am a 
brother of Charles F. Willey, the bankrupt named 
here. In February, 1912, I had an account in the 
First National Bank of Sonora, and I had a savings 
account there in June, 1912. I had a special 
account and a $1500 savings account in May and 
June, 1912. The $1500 account was not my money, 
but it was standing in my name. I am the E. T. 
Willey to whom the various accounts as was testi- 
fied were transferred. I believe the amount of 
those was $3,287.37. At the time they were trans- 
fenfed) to me 1. do not think [382] I gave my 
brother any consideration for them. I knew he was 
then ergaged in litigation with Edward McGinn, 
and that the action for the mining claim had been 
tried before the court at the time the transfer was 
made to me. I think the judgment was rendered 
after the account was actually transferred to me; I 
don’t remember.’’ 


Testimony of J. C. Webster, for Plaintiff. 

J. C. WEBSTER, called as a witness on behalf 
of the plaintiff, was duly sworn, and testified as 
follows: 

‘“T am one of the attorneys for John C. Davis, 
trustee in bankruptcy of Charles F. Willey, and 
also attorney for the creditors. I was attorney for 
Mr. McGinn in the suit of McGinn v. Willey, and 
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(Testimony of J. C. Webster.) 

caused execution to issue against the property of 
Charles I. Willey. I made diligent search for 
property of Charles F. Willey. No money or prop- 
erty has come into the hands of the trutgee in bank- 
ruptey, except a little vacant lot which has a nom- 
inal value not to exceed $20.00.” 


Qn cross-examination, Mr. Webster testified: 

“IT took no supplemental proceedings against 
Willey to recover the property after the money 
realized from the sale of the automobile had been 
applied on the judgment in McGinn v. Willey be- 
cause Willey had filed his petition in bankruptcy, 
which tied the hands of the State court.’’ 


Testimony of W. E. Burden, for Defendant. 


W. E. BURDEN, called as a witness for the de- 
fendant, testified as follows: 

‘‘T was a witness at the trial of Willey v. 
Sweeney, the sheriff, but I have no independent 
recollection of what occurred at that time.” 

The transcript of the testimony taken at the trial 
of Willey v. Sweeney, sheriff, was offered and re- 
celved in evidence and marked Defendant’s Exhibit 
es wales) 

Mr. Billings read therefrom a portion of the testi- 
mony of W. E. Burden, as follows: 


Mr. WEBSTER.—‘‘Q. Have you any record 
of the First National Bank of Sonora of an ac- 
count which was in the First National Bank of 
Sonora in the year 1912, under the name of 
EK. T. Willey, special? A. Yes, I have. Q. I 
would like, if you would refer to your record 
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(Testimony of W. E. Burden.) 
and testify, if you can, when that account was 
created, and when and in what manner that was 
closed, if at all? A. The account of E. TT. 
Willey, special, was created, May 28th, io: 
and closed by one check in June, 1912, and an- 
other in September, 1912. - 

Mr. WEBSTER.—What was the amount of 
the special account at the time it was created ? 
A. $1787.37. Q. Now have you any record of 
how that special account was created? A. 
Why, by a transfer— 

Mr. HAMPTON.—We object to that as im- 
material, irrelevant and incompetent for any 
purpose in this ease. 

The COURT.—If it has any bearing on this 
transaction they are entitled to it. It might go 
more to its weight than to its admissibility. 
Answer it. A. It was created by a certificate 
of deposit in the name of C. A. Belli. 

Mr. WEBSTER.—Have you the record as to 
what that certificate of deposit was given for? 
A. It was a transfer of funds from the account 
of C. F. Willey. 

Mr. WEBSTER.—Transfer of funds from 
the account of C. F. Willey, and when was that 
transfer made? A. Why, in February, 1912.” 


[34] 


Testimony of E. T. Willey, for Defendant. 
E. T. WILLEY, called as a witness for defend- 


ant, testified as follows: 
“T was not present when the transfers of money 
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(Testimony of E. T. Willey.) 

were made from the account of Belli to myself in 
the First National Bank of Sonora. JI knew noth- 
ing about them. I was told afterwards by Mrs. 
C. F. Willey that the special account of $1787 had 
been transferred to me; that transfer was made to 
me because $1090 of that amount I had loaned to 
my brother, C. KF. Willey, at different times. The 
other $700 was fire insurance belonging to my 
mother. I drew a check for about $800 on this 
money to buy an automobile. It was the automobile 
that was the subject of my suit against the sheriff. 
The rest of the money I left in the care of Mrs. C. 
F, Willey for my mother. I knew nothing about 
the $1500 savings account until some time after- 
wards. It was transferred to my name without my 
knowledge of consent. I gave the $1500 to Mrs. 
C. F. Willey; I don’t know what became of it after 
it left my hands. Mrs. Willey asked me to get it 
for her. I didn’t know about it before that time. 
She just said she wanted the money and would like 
me to draw it up there, and she told me then about 
its being there. I was present at the trial of Willey 
v. Sweeney, sheriff. Mr. McGinn was present dur- 
ing that trial. I heard the testimony of Mr. Bur- 
den at that trial. Mr. McGinn was there at that 
time.’’ 


On cross-examination, E. T. Willey testified: 

‘At the time of the transfer I knew nothing 
about the transfer of these moneys from my 
brother’s account to me. I do not remember just 
when I learned they had been transferred to my 
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(Testimony of E. T. Willey.) 

account. I knew it prior to the time that I 
turned these moneys over to my brother’s wife, 
and prior to the purchase of the automobile. When 
I learned that there had been $1787 deposited in 
my hame in a special account, I think it was ex- 
plained to me by Charles F. Willey how that money 
came tome, but I donot think [85] the $1500 sav- 
ings account was mentioned. I learned about the 
savings account, I think, from Mrs. C. F. Willey. 
They told me why this special account was placed in 
my name. I don’t remember that I testified at the 
trial of Willey v. Sweeney, sheriff, that the moneys 
that made up this $1787 special account were moneys 
that I had earned, and were not moneys that had 
been transferred from my brother’s account to my 
account in the bank.’’ 

Mr. Webster here showed the witness transcript 
of his testimony taken at the trial of Willey v. 
Sweeney: 

Q. ‘‘Mr. Willey, by refreshing your memory, 
did you so testify in that case?”’ 

‘fA. I guess I must have.”’ 

The COURT.—‘‘Now what was that test- 
mony ?’’ 

Mr. WEBSTER.—‘‘The testimony is as fol- 
lows: (Reading. ) 

“Q. And you stated you paid for it with the 
check introduced in evidence in this case? A. 
Yes, sir. That is the check that purchased the 
automobile. 
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Q. Now you have drawn this check; under 
your name is marked—written, ‘special ac- 
count,’ against which this check was drawn. 
A. That is money I had in the bank to pay for 
this machine. 

‘*@. You put that money in the bank for the 
purpose of purchasing this machine, did you? 
A. Yes, sir. 

‘*™. You stated, Mr. Willey, that this check 
was drawn on the special account? A. Yes, 
Sl’. 

‘*Q. That was placed with the bank for the 
purpose of buying this automobile? A. And 
for the benefit of my mother in case anything 
happened to me; there was more than enough 
to pay for the price of the machine. 

‘*(. And when was that money placed in the 
bank? <A. I don’t remember just when I did 
put it there. [36] 

‘*(). Shortly before the machine was pur- 
chased and the check drawn? A. Some little 
time before, I think. , 

‘*@. Well, have you any more definite know!l- 
edge? A. I could not give the date, no. 

‘“@. To refresh your memory, was it along 
the latter part of 1911? A. It might have 
been in 1911, some time; I could not say. 

‘*@. And where did you get this money that 
was deposited in the bank to that special ac- 
count? A. It was money I had saved up from 
working. 
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“@. And had you had it on deposit in some 
other account prior to that time? <A. TI had an- 
other small account, in a commercial account. 

‘“@. Did you draw out of this account and 
put it in the special account? <A. No. 

“Q. Then this was money you deposited at 
this time, not drawn out of any other account? 
A. No, sir. 

‘*Q. Where did you have the money before 
you put it in the bank? A. I had it at home. 

“*@. At home? A. Yes, sir. 

‘“Q. Where? <A. At Stent. 

“@. In Stent? A. Yes, sir. 

‘“@. And how much? <A. Well, I can’t give 
you the exact amount. 

‘“@. Now, as a matter of fact, Mr. Willey, 
was not this money that was deposited in the 
special account, money that was delivered to 
you, given to you or transferred to you in some 
way by your brother, C. F. Willey? A. No, 
s1r. 

‘*@. You had no money of your own—had 
you any money of your own when you returned 
to Tuolumne County, from Nevada? <A. Did I 
have any? [387] 

“@. Yes. A. I had. 

‘*@. How much money did you have at that 
time? A. I don’t recollect what I did have.’’ 

Q. That was your testimony given at that time, 
was it, Mr. Willey? A. Yes. 
HK. T. WILLEY resumes: ‘‘This special account 
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(Testimony of E. T. Willey.) 

referred to in the testimony given in the case of 
Willey vs. Sweeney is the same special account on 
which the check for the automobile was drawn. It 
was the only special account in my name of moneys 
transferred from my brother’s account. There was 
a consideration for that transfer. J had loaned my 
brother $1,090.00. I think it was during the year 
1910. I supposed my brother had some money. I 
did not know where he had it on deposit. I don’t 
remember the dates on which I loaned him the 
money.’’ 

The COURT.—‘ What was the purpose of the 
loan? 

. I don’t know what he wanted to use it for. 

. Did he give you a note? 

. No, I did not ask for any. 

. How did you pay him the money, by check? 
. No, I gave him cash. 

. Where did vou have the $1,090 in cash? 

. I gave it to him at different times. 

. Where did you have that amount of money 
in 1910 in cash? 

A. I had some at my home and some of it with 
me. 

@. Some at home and some with you is a very in- 
definite statement. A man does not carry around 
$300 or $400 or $500 in his breeches pocket, or a 
thousand dollars. Can’t you tell us more definitely 
than that? 

A. I never put much money in the bank. I 
always kept it in the house. 
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(Testimony of E. T. Willey.) 

Mr. WEBSTER.—Q. Now, was your brother 
paying interest on this loan? A. No. [88] 

@. Was there any note or memorandum of any 
kind in his handwriting in reference to this loan that 
you speak of? A. No. , 

Q. No promissory note to repay it? A. No. 

Q. No receipt of any kind passed between you? 

A. I don’t think that he told me what he wanted 
it for. He may have at the time. If he did I have 
forgotten. 

Q. Were you in the habit of loaning money so fre- 
quently that you did not pay any attention to what 
the circumstances were under which you loaned it? 
A. Well, I never asked him any questions.”’ 

Witness resumes, responding to Mr. Webster’s 
questions : 

‘*My brother paid over to me the $700 which was 
to go to my mother on insurance money at the same 
time he paid me the balance. The money was left 
with Mrs. Charles Willey to give to my mother. She 
gave it to my mother as she needed it to help in her 
support and maintenance. My mother lived alone 
in a house a short distance from Charles I’. Willey’s 
house in Stent. TI was living at Black Oak fifteen 
or twenty miles away at the time. I don’t know 
how much of this money Charles F. Willey has spent 
towards the maintenane of my mother. He says 
it is all gone. 

The COURT.—Do you know anything about it? 
Have you handled any of it? 

A. I have not handled it. 
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(Testimony of E. T. Willey.) 
@. You do not know whether they have ever paid 
a dollar over to your mother ? 
A. She told me that they did. 
Mr. WEBSTER.—Q. This loan of $1,090 you tes- 
tified to was not made in one loan? A. No. 
Q. How many different loans went to make up this 
$1,090 ? A. Three, I believe. 
When was the first loan made, about? 
. About 1910. 
What was the amount of it? 
. I think about $400. [389] 
. When was the second made? 
. I don’t remember the date of any of these. 
. What was the amount of the second loan ? 
. $350; it was either $350 or $340; I don’t re- 
member which. 
Q. You don’t remember exactly what it was? 
A. No. 
Q. When was the third loan? 
A. There may have been one loan I made early in 
1911; I am not sure about that. 
The COURT.—What were you doing at that time? 
A. I think I was working at the Black Oak Mine. 
Q. In what capacity? A. Blacksmith. 
@. What were your earnings? A. $4 a day. 
@. How long had you been earning that? 
A. I don’t remember; I worked there eight years 
altogether. 
Q. How long since had you been back from Ne- 
vada ? 
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(Testimony of KH. T. Willey.) 

A. I think it was 1907 when I came back from 
Nevada. 

@. You had carried this amount of money around 
in your pocket, or kept it at the house, this money 
that you loaned your mother? 

A. I kept most of it at my home. 

Q._ Where did you live? A. Stent. 

Q. Alone? 

A. With my mother when I was at home. 

Q. You lived with your mother when you were 
at home? A. Yes. . 

Q. Did you say nothing to your brother as to the 
purpose for which he wanted this money when he 
said he wanted it as a loan? 

A. I think there was something said, but I don’t 
remember what it was. 

Q. You were not a financier who was able to make 
so many loans that you did not pay attention to what 
the circumstances for a particular loan were? 

A. He must have told me, but I don’t remember. 

Q. Don’t you remember ? 

A. I don’t remember what it was now. [40] 

Q. You see, I am asking these questions—of 
course, I have got to pass on this evidence; the truth 
of the statements must be tested by the usual and 
ordinary methods that men pursue in their dealings 
with one another. It is a perfectly legitimate 
ground for disbelieving a man if his testimony in- 
volves a state of circumstances which do not accord 
with the way men usually do things. That is why 
I am asking you. 
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(Testimony of E. T. Willey.) 

A. I think he told me at the time what he wanted 
it for, but I am not sure. 

Q. You knew at the time that your brother was a 
man of some means and had some money in the bank, 
did you not? 

A. I knew he had some money. 

Q. Why didn’t you say to him, Why don’t you take 
some of your savings money and do whatever it is 
that you want to do with this money? Didn’t it 
strike you as rather a singular thing that your 
brother, with a savings account or two, where he was 
getting interest on his money, would come to you and 
ask you to loan him money without offering to give 
you any note or stipulation to pay you any interest? 
Do you think that that looks reasonable? 

A. I know it does not. J did not ask him for in- 
terest.” 

There was here offered and received in evidence 
on behalf of the defendant, the record in action Num- 
-ber 341, in Equity, entitled John C. Davis, trustee, vs. 
EK. T. Willey et al., in the District Court of the 
United States, Southern Division of Northern Dis- 
trict of California, and marked Defendant’s Ex- 
alanBiontes dies? 

Thereupon the action was submitted to said court 
for decision, and thereafter, on the 20th day of Feb- 
ruary, 1920, the court found in favor of defendant, 
and made and filed its Findings of Fact and Decision 
herein. 

- Defendant specifies the following particular in 
which the evidence is insufficient to support the Find- 
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ings, Decision and [41] judgment of the court, viz.: 

The evidence is insufficient to support Finding V 
to the effect that such disclosure was made at the 
trial of the action of EH. T. Willey against Sweeney, 
the sheriff, in March, 1914, of any transfer of any 
moneys by Charles F. Willey to E. T. Willey, such 
as to put the said McGinn and this plaintiff upon in- 
quiry as to the fraud in the said transfer and to show 
that investigation would then have exposed to Ed- 
ward McGinn and J. C. Webster the entire trans- 
action in the complaint set forth in the present 
action. 

The evidence is insufficient to support Finding VI 
to the effect that the Judgment or decree dismissing 
as to defendant, E. T. Willey, the suit in Equity in 
the District Court of the United States, for the 
Northern District of California, against E. T. Willey 
and Mrs. Charles F. Willey, Number 341, consti- 
tuted a bar to the present action. 

The evidence and findings are insufficient to sup- 
port the Conclusion of Law that the present action 
is barred by the provisions of subdivision 4 of sec- 
tion 338 of the Code of Civil Procedure of the State 
of California, and that the present action is barred 
by the order or decree dismissing as to defendant, 
HK. T. Willey, the said suit numbered 341 In Hiquity, 
in this court. 

That since the said decision and judgment in favor 
of defendant, as aforesaid, said District Court, from 
time to time, by orders duly made, has granted to 
said plaintiff extensions of time to and including 
August 15, 1920, in which to prepare, serve and file 
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his bill of exceptions to be used upon any writ of 
error hereafter to be allowed; the said orders being 
signed by said court and filed herein in the office of 
the clerk of said court. 

The foregoing constitutes all of the proceedings 
had, and all testimony offered and received on the 
trial of said cause [42] and now within the time 
required by law and the rules of this court, said 
plaintiff, John C. Davis, trustee of the estate of 
Charles F’. Willey, in bankruptcy, proposes the fore- 
going as and for the Engrossed Bill of Exceptions 
as aforesaid, and prays that the same may be settled 
and allowed as correct. 

J. C. WEBSTER, 
WILLIAM H. BRYAN, 
Attorneys for Plaintiff. [43] 


Stipulation Re Bill of Exceptions. 

It is hereby stipulated that the foregoing Bill of 
Exceptions is correct; that it contains all of the tes- 
timony offered and received and all the proceedings 
had on the trial of said cause. 

Dated August 2d, 1920. 

J.C. WEBSTER, 
WILLIAM H. BRYAN, 
| Attorneys for Plaintiff. 
WILLIAM E. BILLINGS, 
Attorney for Defendant. 


Order Certifying and Allowing Bill of Exceptions. 
The foregoing Bill of Exceptions now being 
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presented in due time and found to be correct, I do 
hereby certify that said bill contains all of the tes- 
timony offered and received, and all of the proceed- 
ings had on the trial of said cause. 

Dated August 5th, 1920. 

WM. C. VAN FLERT, 
Judge of the United States District Court, for the 
Northern District of California, Second Di- 
vision. 

Service of the within proposed Bill of Exceptions 
and Engrossed Bill of Exceptions, and receipt of a 
copy is hereby admitted this 31st day of July, 1920. 

WILLIAM KE. BILLINGS, 
Attorney for Defendant. [44] 


[Endorsed]: Filed Aug. 5, 1920. W. B. Maling, 
Clerk. By. J. A. Schaertzer, Deputy Clerk. [45] 
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In the District Court of the United States, in and for 
the Northern District of California. 


IN EQUITY.—No. 341. 


JOHN C. DAVIS, Trustee of the Estate of 
CHARLES F. WILLEY in Bankruptcy, 
Plaintiff, 
VS. 


E. T. WILLEY and MRS. CHARLES F. WILLEY, 
Defendants. 
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COMPLAINT TO SET ASIDE TRANSFER. 

To the Judges of the District Court of the United 
States, in and for the Northern District of Cali- 
fornia: . 

Jolin C. Davis, a citizen of the State of California, 
residing in Tuolumne County in said State, Trustee 
of the Estate of Charles F. Willey in Bankruptcy, 
brings this, his bill, against EK. T. Willey and Mrs. 
Charles F'. Willey, citizens of the State of California 
and residing in Tuolumne County in said State. 
And therefore plaintiff complains and says: 

I. 

That on the 20th day of June, 1914, a petition was 
filed in the District Court of the United States in and 
for the Northern District of California, in bank- 
ruptcy, by Charles F. Willey, numbered 8788 in the 
bankruptcy files of said court, which petition prayed 
that said Willey be adjudged bankrupt, and there- 
after on June 26th, 1914, said Charles F. Willey was 
by said court duly adjudicated a bankrupt. 

That thereafter, on April 3, 1915, and at the first 
meeting of creditors called and held before Fred A. 
Copestake, Referee in Bankruptcy, to whom said 
matter in bankruptcy had been referred by said court, 
plaintiff above named was duly appointed Trustee 
in Bankruptcy of the Estate of said Bankrupt, and 
[46] thereafter plaintiff qualified as such trustee, 
and aud ever since has been and now is the duly ap- 
pointed, qualified and acting Trustee in Bankruptcy 
of the Estate of said Bankrupt. 

10 
That Edward McGinn is the sole creditor of said 
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bankrupt; that the claim of said creditor consists of 
a judgment of the Superior Court of the State of 
California, in and for the County of Mariposa in 
favor of said Edward McGinn and against said bank- 
rupt, rendered by said court on or about May 3, 
1912, for the sum of $1,040.27 and costs. That 
proof of the said claim was duly made in the said 
bankruptcy proceeding, and a certified copy of the 
said Judgment filed therewith. 

That at all times from July Ist, 1907, until the 
aforesaid Judgment was given and made, Edward 
McGinn was the equitable owner of a one-sixth inter- 
est In a mining property in Mariposa County, Cali- 
fornia, the legal title to which said interest was held 
by said bankrupt, Charles F. Willey, in trust for Hd- 
ward McGinn. That in the year, 1809, the said 
bankrupt entered into a contract for the sale of said 
property so held in trust, and by virtue of said con- 
tract and prior to the commencement of the action 
which resulted in the aforesaid judgment, said bank- 
rupt received certain moneys on account of the pur- 
chase price of the said property, but failed and re- 
fused to account to the said Edward McGinn for the 
said moneys and to pay over the same to him; and 
that thereafter, on September 30th, 1911, the said 
Edward McGinn brought the said action against the 
said bankrupt in the aforesaid Superior Court to 
recover the said moneys; that said bankrupt after re- 
ceiving the aforesaid moneys on the purchase price 
of the said property, as aforesaid, and pending the 
aforesaid suit, transferred and paid over to defend- 
ants above named all the moneys received as afore- 
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sald from the sale of the said interest of Edward 
[47] McGinn together with other moneys of said 
bankrupt amounting altogether to the sum of $3,- 
300.00, or thereabouts, so transferred. That said 
transfer was made without consideration and with 
the intent and for the purpose of defrauding said 
Edward McGinn out of the moneys due him as afore- 
said. That said transfer was made to said defend- 
ants with said intent and for said purpose with the 
full knowledge of said defendants and each of them 
and with their consent and the consent of each of 
them. 
TIT. 

That said bankrupt appealed to the District Court 
of Appeal of the Third Appellate District of the 
State of California from the said judgment rendered 
May 3d, 1912, and said appeal was determined and 
the said judgment affirmed by the said District 
Court of Appeal on April 8th, 1914; and a petition 
by said bankrupt for a hearing of the same matter 
by the Supreme Court of said State was denied by 
said Supreme Court on June 6th, 1914, and the re- 
mittitur in said matter was made to the aforesaid 
Superior Court on June 8th, 1914, and that said 
bankrupt thereupon, on June 20th, 1914, filed his pe- 
tition for voluntary bankruptcy, and named in the 
schedule accompanying said petition Edward Mc- 
Ginn as sole creditor and said judgment as the sole 
debt from which discharge was sought. 

IY 

That plaintiff herein at the first meeting of the 

creditors of said bankrupt on April 3d, 1915, first 
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learned that said bankrupt had transferred certain 
moneys to defendants. That before plaintiff had 
made any further investigation as to the facts of said 
transfer, and on May 20th, 1915, the said bankrupt 
applied to the aforesaid District Court for a dis- 
charge in bankruptcy. That upon the hearing of 
said application and the [48] objections of Ed- 
ward McGinn thereto, said court on June 19th, 1915, 
referred the matter back to the Referee in bank- 
ruptey for hearing upon the objections. That said 
hearing was had before Fred A. Copestake, Referee 
in Bankruptcy, in Stockton, California, on Feb- 
ruary 2d, 1916. That defendants above named were 
examined before the Referee at said hearing, and 
plaintiff first learned from the said examination the 
facts relative to the transfer of the said moneys as 
hereinbefore alleged. 
V. 

That plaintiff as such Trustee in Bankruptcy has 
insufficient assets with which to pay in full the debts 
of said bankrupt, but on the contrary the assets of 
said Estate will be insufficient to pay any part what- 
ever of the aforesaid claim as filed and allowed in 
said bankruptcy proceeding. 

VI. 

That plaintiff has made demand upon defendants, 
and each of them, that they, and each of them pay 
over to him as such trustee the moneys transferred 
as aforesaid, and the said defendants, and each of 
them, refused and still refuse to pay over to him 
said moneys, or any part thereof. 

And plaintiff prays that upon final hearing of this 
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cause that it be ordered and decreed that the moneys 
were transferred by said bankrupt to said defend- 
ants and received by them in fraud of the creditors 
of said bankrupt, and that the amount so transferred 
be determined and that defendants pay over the same 
to plaintiff as trustee as aforesaid, together with in- 
terest thereon and for such other general relief as 
may by the court be deemed just and equitable. 

J.C. WEBSTER, 

WILLIAM H. BRYAN, 

Solicitors for Plaintiff. 


[Endorsed]: Filed Mar. 14, 1917. W. B. Maling, 
Clerk. By J. A. Schaertzer Deputy Clerk. [49] 


UNITED STATES OF AMERICA. 


in the Southern Division of the United States 
District Court, Northern District of Califor- 
nia, Second Division. 


IN EQUITY. 


SUBPOENA. 

Nhe President of the United States of America, 
GREETING: To EK. T. Willey and Mrs. 
Charles F. Willey. 

You are Hereby Commanded, That you be and 
appear in the Southern Division of the United 
States District Court for the Northern District of 
California, Second Division, aforesaid, at the 
Courtroom in the City of San Francisco, twenty 
days from the date hereof, to answer a Bill of Com- 
plaint exhibited against you in said court by John 
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C. Davis, Trustee of the Estate of Charles F. 
Willey in Bankruptcy, who is a citizen of the State 
of California, and to do and receive what the said 
Court shall have considered in that behalf. 

Witness, the Honorable WILLIAM C. VAN 
FLEET, Judge of said District Court, this 14th day 
of March, in the year of our Lord one thousand 
nine hundred and seventeen, and of our Independ- 
ence the 141st. 

[Seal ] WALTER B. MALING, 

Clerk. 
By J. A. Schaertzer, 
Deputy Clerk. 
Memorandum Pursuant to Rule 12, Rules of Prac- 
tice for the Courts of Equity of the United 
States. 

You are hereby required to file your answer or 
other defense in the above suit, on or before the 
twentieth day after service, excluding the day 
thereof, of this subpoena, at the Clerk’s Office of 
said Court, pursuant to said Bill; otherwise the said 
Bill may be taken pro confesso. 

WALTER B. MALING, 
Clerk. 
By J. A. Schaertzer, 
Deputy Clerk. [50] 
State of California, 
County of Tuolumne,—ss. 

William Sweeney, being first duly sworn, deposes 
and says: That he is and was at the time of the ser- 
vice of the within subpoena, a citizen of the United 
States and the State of California, and a resi- 
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dent of the county of Tuolumne, over the age of 
twenty-one years, and not a party to the above- 
entitled action; that he served the within subpoena, 
by showing the said within original to each of the 
following persons named therein, and delivering a 
true copy thereof to each of the said persons, per- 
sonally, on the 29th day of March, 1917, in the 
county of Tuolumne, State of California. 
WILLIAM SWEENEY. 


Subscribed and sworn to before me this 31st day 
of March, 1917. 
[Seal ] J. C. WEBSTER, 
Notary Public. 


[Endorsed]: Filed Apr. 9, 1917. W. B. Maling 
Clerk. By J. A. Schaertzer, Deputy Clerk. 


In the District Court of the United States, in and 
for the Northern District of California. 


IN EQUITY—No. 341. 


JOHN C. DAVIS, Trustee of the Estate of 
CHARLES F. WILLEY, in Bankruptcy, 


Plaintiff, 
vs. 
K. QT. WILLEY and Mrs. CHARLES FEF. 
WILLEY, 
Defendants. 


SEPARATE ANSWER OF E. T. WILLEY. 
Comes now the defendant E. T. Willey above 
named, and answering plaintiff’s complaint on file 
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herein, denies, alleges and admits as follows: 

Admits Paragraph I of said complaint. 

Answering defendant alleges that he has no 
knowledge, information or belief concerning the al- 
legations contained in the first twenty-two lines of 
Paragraph II of said complaint, and basing his de- 
nial upon that ground denies the same. 

Answering the rest of said Paragraph II of said 
complaint, said answering defendant denies that 
said bankrupt, after receiving the said moneys on 
the purchase price of the said property, as afore- 
said, and pending the aforesaid suit, transferred 
and paid over to answering defendant all, or any 
part, of the moneys received, as aforesaid, from the 
sale of said, or any, interest of Edward McGinn, 
together with other moneys of said bankrupt, 
amounting altogether to the sum of $3300.00, or any 
other sum. | 

Denies that said, or any, transfer was made with- 
out consideration and with the intent and for the 
purpose of defrauding [51] said Edward Mce- 
Ginn out of the moneys due him, as aforesaid, or 
otherwise. 

Denies that said transfer was made to said an- 
swering defendant with said intent and for said 
purpose with the full, or any, knowledge of said an- 
swering defendant, or with his consent, and in this 
connection answering defendant alleges that some- 
time in March, 1912, the exact date of which is now 
unknown to said answering defendant, said Charles 
F. Willey paid back certain moneys that he had 
previously borrowed from answering defendant, but 
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that none of the moneys so paid by said Charles F’. 
Willey to said answering defendant were the 
moneys received by Charles F. Willey for said one- 
sixth interest in said, or any, mining claim, and 
that all of said moneys so paid by said Charles F. 
Willey to said answering defendant were lawfully 
paid in settlement of legal obligations owing from 
said Charles F. Willey to said answering defend- 
ant. 

Answering Paragraph III of said complaint, said 
answering defendant avers that he has no knowl- 
edge, information or belief concerning the allega- 
tions contained therein, and therefore denies the 
same. 

Answering Paragraph IV of said complaint, said 
answering defendant alleges that he has no infor- 
mation, knowledge or belief concerning the allega- 
tions therein contained, and therefore denies the 
same, except he admits that he was examined before 
the referee at said hearing. 

Answering Paragraph V of said complaint, said 
answering defendant alleges that he has no infor- 
mation, knowledge or belief sufficient to answer the 
same and therefore denies the same. 

Admits Paragraph VI. 

And as a further, separate and distinct defense 
to said complaint, said answering defendant avers 
that the said [52] complaint does not state facts 
sufficient to entitle the said plaintiff to the equitable 
relief demanded therein, but on the contrary it ap- 
pears on the face thereof that said plaintiff has an 
adequate legal remedy against said answering de- 
fendant, if he has any remedy at all. 
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As a further, separate and distinct defense 
against said complaint, answering defendant alleges 
that more than six years have elapsed since the al- 
leged fraudulent transfer set out in Paragraph IV 
of said complaint, and that all rights of the said 
plaintiff against said answering defendant on ac- 
count thereof are barred by laches. 

WHEREFORH, said answering defendant prays 
that he may be hence dismissed with his costs. 

J, i O BRIN: 
Attorney for Answering Defendant, E. T. Willey. 

Due service of the within admitted by copy this 
15th day of May, 1917. 

J.C. WEBSTER, 
WILLIAM H. BRYAN, 
Attorneys for Plaintiff. 


[Endorsed]: Filed May 15, 1917. Walter B. 
Maling, Clerk. [53] 


In the District Court of the United States, in and 
for the Northern District of California. 


IN EQUITY—No. 341. 


JOHN ©. DAVIS, Trustee of the Estate of 
CHARLES F. WILLEY, in Bankruptcy, 
Plaintiff, 
VS. 


E. T. WILLEY and MRS. CHARLES F. 
WILLEY, 
Defendants. 
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SEPARATE ANSWER OF MRS. CHARLES E. 
‘ WILLEY. 


Now comes Mrs. Charles F. Willey, and answer- 
ing the complaint on file herein, denies, alleges and 
admits as follows: 

Admits Paragraph I of said complaint. 

Answering Paragraph II of said complaint, said 
answering defendant avers that she has no knowl- 
edge, information or belief sufficient to enable her 
to answer the allegations contained in the first 
twenty-two lines of said paragraph, and basing her 
denial upon that ground, denies the same. 

Answering the rest of said Paragraph II, said | 
answering defendant denies that said bankrupt, 
after receiving the aforesaid moneys on the pur- 
chase price of said property, as aforesaid, and 
pending the aforesaid suit, transferred and paid 
over to answering defendant any of the moneys re- 
ceived, as aforesaid, from the sale of said interest 
of Edward McGinn, or any other moneys of said 
bankrupt, amounting altogether to the sum of 
$3300.00, or any other sum, in excess of the sum of 
$1500,00, and as to the transfer of said $1500.00, 
said answering defendant alleges that said money, 
and the whole thereof, was transferred to her for a 
good and valuable consideration, [54] and was 
used by her in the support of her children. 

Said answering defendant denies that said tran- 
fer was made without consideration and with the 
intent or for the purpose of defrauding said Ed- 
ward McGinn out of the moneys due him, as afore- 
said, or otherwise. Denies that said transfer was 
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made to said answering defendant with any intent 
or purpose of defrauding the said Edward McGinn 
out of the moneys due him, as aforesaid, and denies 
that said transfer was made, as aforesaid, with full 
or any knowledge of said answering defendant, or 
with the consent of said answering defendant, of 
defrauding said Edward McGinn out of the, or any, 
moneys due him, as aforesaid. 

Answering Paragraph III of said complaint, 
said answering defendant avers that she has no 
knowledge, information or belief respecting the al- 
legations therein contained, and basing her denial 
upon that ground, denies the same. 

Answering Paragraph IV of said complaint, said 
answering defendant avers that she has no 
knowledge, information or belief of the allegations 
therein contained, and basing her denial upon that 
ground, denies the same, except that she admits 
that she was examined before the Referee at said 
hearing. 

Answering Paragraph V of said complaint, said 
answering defendant avers that she has no knowl 
edge, information or belief sufficient to’ enable her 
to answer said allegations, and basing her denial 
upon that ground denies the same. 

Admits Paragraph VI of said complaint. 

And as a further, separate and distinct defense 
to said complaint, said answering defendant avers 
that the said complaint does not state facts suffi- 
cient to entitle the said plaintiff to the equitable 
relief demanded therein, but on the contrary, it 
appears on the fact thereof that said plaintiff has 
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an adequate legal remedy against said answering 
defendant, if [55] he has any remedy at all. 

As a further, separate and distinct defense 
against said complaint, answering defendant alleges 
that more than six years have elapsed since the al- 
leged fraudulent transfer set out in Paragraph IV 
of said complaint, and that all rights of the said 
plaintiff against said answering defendant on ac- 
count thereof are barred by laches. 

WHEREFORE, said answering defendant prays 
that she may be hence dismissed with her costs. 

J. P. O’BRIEN, 
Attorney for Answering Defendant, Mrs. Charles 
FF. Willey. 

Service of the within admitted by copy this 15th 
day of May, 1917. 

J. C. WEBSTER, 
WILLIAM H. BRYAN, 
Attorneys for Plaintiff. 


[Endorsed]: Filed May 15, 1917. Walter B. 
Maling, Clerk. [56] 


At a stated term, to wit, the November term, A. D. 
1917, of the Southern Division of the United 
States District Court for the Northern District 
of California, Second Division, held at the 
Courtroom in the City and County of San 
Francisco, on Wednesday, the 16th day of 
January, in the year of our Lord one thousand 
nine hundred and eighteen. Present: The 
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Honorable JEREMIAH NETERER, District 
Judge for the Western District of Washington, 
designated to hold and holding this Court. 


No. 341—EQUITY. 


JOHN C. DAVIS, Trustee, etc., 
VS. 


EK. T. WILLEY and Mrs. CHARLES EF. 
WILLEY. 


MINUTES OF COURT—JANUARY 16, 1918— 
ORDER DISMISSING SUIT AND FOR 
ENTRY OF DECREE. 

After argument by counsel the suit was _ sub- 
mitted and being fully considered it was ordered 
that the defendant Mrs. Charles F. Willey pay to 
the plaintiff the sum of $1565.00 within 45 days, 
that this suit be and the same is hereby dismissed 
as to the defendant E. T. Willey, and that a decree 
be signed, filed and entered herein. accordingly. 
[57] 


(Title of Court and Cause.) 


ENROLLMENT. 

The plaintiff filed his bill of complaint herein on 
the 14th day of March, 1917, which is hereto an- 
nexed. 

A subpoena to appear and answer in said cause 
was thereupon issued, which is hereto annexed. 

On the 15th day of May, 1917, the answer of 
EK. T. Willey, was filed herein, which is hereto an- 
nexed. 
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On the 15th day of May, 1917, the Answer of Mrs. 
Charles F. Willey was filed herein, which is hereto 
annexed. 

On the 16th day of January, 1918, an Order di- 
recting decree to be signed, filed and entered herein, 
was made and entered herein, a copy of which said 
order is hereto annexed. 

Thereafter a Decree was signed, filed and en- 
tered herein in the words and figures as follows, 
alae [Se] 


In the District Court of the United States, in and 
for the Northern District of California. 
IN EQUITY—No. 341. 


JOHN C. DAVIS, Trustee of the Estate of 
CHARLES F. WILLEY, in Bankruptcy, 


Plaintiff, 
VS. 
EK. T. WILLEY and Mrs. CHARLES B&F. 
WILLEY, 
Defendants. 
DECREE. 


At the November term of the District Court of 
the United States for the Northern District of Cal- 
ifornia, held in the United States Courtroom at San 
Francisco, California, on the 7th day of November, 
in the year of our Lord one thousand nine hundred 
and seventeen, Present, Hon. JHREMIAH 
NETERER, District Judge. 

This cause came on to be heard at the November 
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Term of the said court in the year of our Lord one 
thousand nine hundied and seventeen, and was 
ealled for trial on January 15, 1918, and partly 
tried on that date, and the trial continued over to 
the following day on which day the trial was com- 
pleted, and on the conclusion of the trial the Court 
found that on June 26, 1914, Charles F. Willey 
was, by the above-entitled court, duly adjudicated a 
bankrupt; and that on April 3, 1915, plaintiff was 
duly appointed trustee in bankruptcy of the estate 
of said bankrupt, and thereafter qualified as such 
trustee, and ever since has been and now is the duly 
appointed, qualified and acting trustee in bank- 
ruptcy of the estate of said bankrupt, and the 
Court orally gave its decision as follows: 

‘‘T am thoroughly convinced that this matter 
never should have found its way into the bank- 
ruptey court. I donot [59] believe that Mr. 
Willey was a bankrupt at the time that this 
petition was filed. J think I should say that 
at the time the petition in bankruptcy was filed 
he had different counsel than he has now. 

‘‘T think that we confuse in our discussion 
in this case the trust fund. This entire fund 
in issue is a trust fund placed in this court by 
the bankrupt himself, that is, such part of the 
fund, if any, that is part of this estate. I 
understand there is only one creditor. The 
trust fund contended for on behalf of the 
creditor is a fund which was derived from the 
sale of a certain mining claim, and I believe 
amounted to some $1,490. Now, the creditor’s 
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right to pursue that fund and the trustee’s 
right to pursue a fund placed in this court by 
bankruptcy proceedings do not bear the same 
relation. The trustee has a right to pursue the 
fund of the bankrupt estate wherever it may be 
found and have it adjudicated in a bankruptcy 
court unless perchance the rights of some other 
person might intervene, which will require the 
deliberation upon that issue by a jury. I think 
in this case the rights of the defendants E. T. 
Willey and. Mrs. Willey are not the same. 
E. T. Willey received from the funds of Mr. 
Willey about eight months prior to the time of 
his filing his petition in bankruptcy, if I re- 
member right, $1,787. This was received by 
him, as testified to by him, by Mrs. Willey and 
by the bankrupt Mr. Willey in payment of ad- 
vances made by him prior to that time to the 
bankrupt Willey. So that the payment of this 
creditor, if he was a creditor, made prior to the 
four months’ period preceding adjudication, 
would not under the bankruptcy act be a 
fraudulent preference. It would be a payment 
which the bankrupt had a right to make. 
‘That indebtedness is a matter which could 
not be determined [60] in the original bank- 
ruptey proceeding. It would have to be deter- 
mined in a plenary action where Willey would 
have a right to have that issue passed upon by 
a jury. Under the testimony disclosed in this 
case it is established beyond any question that 
the defendant, E. T. Willey, has none of this 
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money; that while he received $1,787 he paid 
for an automobile something over $700, which 
was used by the bankrupt Willey and levied 
upon by the sheriff to satisfy a judgment which 
was secured by the creditor; and the remainder 
of the fund he paid to Mrs. Willey, and Mrs. 
Willey stated that she received it. Now, as 
to the amount paid to Mr. Willey and subse- 
quently paid by him to Mrs. Willey I do not 
think this court is going to be concerned about. 
I do not know that I should comment upon the 
evidence. 

‘‘T find from an examination of the pleadings 
in this case that the total amount of the indebt- 
edness of this estate is something over $1,000 
reduced to judgment by the only creditor of this 
estate. The credit claim shows that 400 odd 
dollars has been paid on this judgment. From 
some suggestion made on examination of one of 
the witnesses this may not be a proper credit. 
I do not know whether it is, or not; that is not 
before the Court; so that it would be unnecessary 
for the court to determine with relation to the 
indebtedness due to E. T. Willey even though 
that was properly before the Court. 

Mrs. Willey said she received $1,500 in ad- 
dition to the other sums that E. T. Willey paid 
to her. I think the $1,500 should be returned and 
paid to the trustee. Mr. Willey testified that 
some of the money was used in improving the 
homestead. It is not necessary for the Court to 
determine that matter now; that is really not 
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before the Court. I am going to make an order 
[61] that Mrs. Willey pay to the trustee the 
$1,565 which she received, $1,500 of this money 
and $65 interest which was received from the 
bank. I think that she could pay that within 
30 or 40 days. If she fails to do that then it will 
be ineumbent upon the court to determine 
whether she has the money and can pay it upon 
an order to show cause why she should not be 
committed for contempt of court. 

I think I should say now that I cannot see why 
these parties should not get together and dispose 
of this matter in the right way and amicably, 
and not require the court to dispose of it. This 
can be done a great deal better by the parties 
than it can be by the Court; and if the parties 
had done this before the bankruptcy proceeding 
was instituted it would have been a great deal 
better. Isimply make that observation because 
I feel that I should do it.”’ 

It is therefore ordered, adjudged and decreed that 
the said defendant Mrs. Charles F. Willey within 
forty days from date hereof pay over to the said 
plaintiff John F. Davis, trustee of the estate of 
Charles F. Willey in Bankruptcy, the said sum of one 
thousand five hundred and sixty-five ($1565) dollars. 

Dated: February 7th, 1918. 

JEREMIAH NETERER, 
District Judge. 


[Endorsed]: Filed and entered February Vile 
1918. Walter B. Malng, Clerk. By J. A. Schaert- 
zer, Deputy Clerk. [62] 
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CERTIFICATE TO ENROLLMENT. 
WHEREUPON, said pleadings, subpoena, copy of 
order and decree, are hereto annexed; said final 
decree being duly signed, filed and enrolled, pursuant 
to the practice of said District Court. 
bAttest my hand and the seal of said District Court 
this 11th day of February, 1918. 
[Seal | WALTER B. MALING, 
Clerk. 
By J. A. Schaertzer, 
Deputy Clerk. 


[Endorsed]: Filed February 11th, 1918. Walter 
B. Maling, Clerk. By J. A. Schaertzer, Deputy 
Clerk. [63] 


In the Southern Division of the United States Dis- 
trict Court, in and for the Northern District 
of California, Second Division. 


No. 16,147. 


JOHN C. DAVIS, Trustee, ete., 
Plaintiff, 
VS. 
tees WILLE, 
Defendant. 


Petition for Writ of Error. 

John C. Davis, trustee of the estate of Charles 
F. Willey, in bankruptcy, plaintiff in the above- 
entitled action, feeling himself aggrieved by the 
decision of the court and the judgment entered 
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herein on the 20th day of February, 1920, comes 
now by Messrs. J. C. Webster and William H. 
Bryan, his attorneys, and petitions said court for 
an order allowing said plaintiff to prosecute a writ 
of error to the Honorable, the United States Cir- 
cuit Court of Appeals for the Ninth Circuit, under 
and according to the laws of the United States in 
that behalf made and provided; and also that an 
order be made fixing the amount of security which 
the said plaintiff shall give and furnish upon such 
writ of error, and that upon the giving of such 
security all further proceedings in this court be 
suspended and stayed until the determination of 
said writ of error by said United States Circuit 
Court of Appeals for the Ninth Circuit. 
Dated August 2nd, 1920. 

J. C. WEBSTER, 

WILLIAM H. BRYAN, 

Attorneys for said Plaintiff. 


[Endorsed]: Filed Aug. 2, 1920. W. B. Maling, 
Clerk. By J. A. Schaertzer, Deputy Clerk. [64] 


In the Southern Division of the United States Dis- 
trict Court, in and for the Northern District 
of California, Second Division. 


No. 16,147. 
JOHN C. DAVIS, Trustee, etc., 
| Plaintiff, 
Vs. 


KE. T. WILLEY, 
Defendant. 
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Assignment of Errors. 

Comes now John C. Davis, trustee of the estate 
of Charles IF. Willey, in Bankruptcy, plaintiff 
above named, and makes and files the following 
assignment of errors upon which he will rely upon 
the prosecution of his writ of error in the above- 
entitled cause; 

1. The District Court above named for the 
Northern District of California, Second Division, 
erred in making its Conclusions of ‘Law and en- 
tered Judgment in favor of defendant and against 
plaintiff on the facts as found by the court; 

2. The decision was contrary to and against law, 
because the court erred in making, giving, render- 
ing and entering judgment in favor of defendant, 
and erred in failing to give, make, render and enter 
Judgment in favor of plaintiff; 

3. The Court erred in making its Conclusion of 
Law that the action was barred by the order or de- 
cree dismissing as to defendant, EK. T. Willey, the 
suit of John C. Davis, Trustee, etc., vs. E. T. Willey 
and Mrs. Charles F. Willey, Number 341, in Equity, 
in the above-entitled court, and rendering and 
entering judgment for defendant thereon; because 
it appears from the undisputed evidence that the 
said order or decree dismissing E. T. Willey in 
action Number 341 does not constitute a bar to the 
present action. [60] 

4. The Court erred in finding as a fact in Find- 
ing V that the disclosure at the trial of Willey vs. 
Sweeney, of a transfer on the bank records from 
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Charles F. Willey to E. T. Willey was such as to 
put Edward McGinn and this plaintiff, John C. 
Davis, upon inquiry as to the fraud as to said 
transfer and to show that an investigation would 
have exposed the entire transaction set forth in this 
action; and the Court erred in making its Con- 
clusion of Law thereon that the action was barred 
by the provisions of subdivision 4 of section 338 of 
the Code of Civil Procedure of the State of Cali- 
fornia, and in rendering and entering judgment for 
defendant thereon, because it appears from the un- 
disputed evidence that the proceedings and the tes- 
timony given at the trial of said case of Willey vs. 
Sweeney were insufficient to give such notice to this 
plaintiff as to put him upon inquiry as to the fraud- 
set forth in this action, and to require him to make 
investigation therefor; 

). The Court erred in making its Conclusion of 
Law that the action was barred by the provisions 
of subdivision 4 of section 338 of the Code of Civil 
Procedure of the State of California, and 1n ren- 
dering and entering judgment for defendant there- 
on, because this action being an action by a trustee 
in bankruptey, to recover property conveyed by the 
bankrupt in fraud of his creditors is not governed 
by the Statute of Limitations prescribed by the 
State of California, but by the Statute of Limita- 
tions prescribed by the Bankruptcy Act. 

WHEREFORE, the said John C. Davis, Trustee, 
as aforesaid, plaintiff in error herein, prays that 
the judgment of the above-entitled court be re- 
versed, and a new trial granted. 
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Dated, San Francisco, California, August 2d, 
1920. 
J. OC. WEBSTER, 
WILLIAM H. BRYAN, 
Attorneys for Plaintiff in Error. [66] 


[Endorsed]: Filed Aug. 2, 1920. W. B. Maling, 
Clerk. By J. A. Schaertzer, Deputy Clerk. [67] 
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In the Southern Division of the United States Dis- 
trict Court, in and for the Northern District 
of California, Second Division. 


No. 16,147. 


JOHN C. DAVIS, Trustee, etc., 
Plaintiff, 
VS. 


EK. T. WILLEY, 
Defendant. 


Order Allowing Writ of Error. 

Upon motion of J. C. Webster and William H. 
Bryan, attorneys for the plaintiff, John C. Davis, 
Trustee of the estate of Charles F. Willey, in bank- 
ruptey, and upon filing a petition for a writ of 
error and an assignment of errors, 

IT IS ORDERED, that a writ of error be, and it 
hereby is, allowed to have reviewed in the United 
States Circuit Court of Appeals for the Ninth Cir- 
cuit, the judgment heretofore entered herein, and 
that the amount of bond on said writ of error be, 
and the same is hereby fixed at Three Hundred 
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($300.00) Dollars Dollars; said bond to serve as a 
bond on said writ of error. 
Dated August 5th, 1920. 
WM. C. VAN FLEET, 
Judge of said Court. 


[Endorsed]: Filed Aug. 5, 1920. W. B. Maling, 
Clerk. By J. A. Schaertzer, Deputy Clerk. [68] 


(NATIONAL SURETY COMPANY.) 


In the Southern Division of the United States Dis- 
trict Court, in and for the Northern District 
of California, Second Division. 


No. 16,147. 


JOHN C. DAVIS, Trustee, etc., 
Plaintiff, 
VS. 
KH. T. WILLEY, 
Defendant. 


Bond on Writ of Error. 

KNOW ALL MEN BY THESE PRESENTS: 
That we, John C. Davis, Trustee of the Estate of 
Charles F. Willey, in bankruptcy, as Principal, and 
the National Surety Company, a corporation or- 
ganized and existing under and by virtue of the 
laws of the State of New York, as Surety, are held 
and firmly bound unto EH. T. Willey, said Defend- 
ant in Error, in the above-entitled cause, in the sum 
of three hundred dollars ($300), to be paid said 
defendant in error, to which payment well and 
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truly to be made we bind ourselves jointly and 
severally, firmly by these presents. 

Sealed with our seals and dated this 16th day of 
Aust, 1920. 

WHEREAS, the above-named plaintiff in error 
seeks to prosecute his Writ of Error to the United 
States Circuit Court of Appeals for the Ninth 
District to review and reverse the judgment en- 
tered in the above-entitled action by the Southern 
Division of the United States District Court in 
and for the Northern District of California, Second 
Division. 

NOW, THEREFORE, the condition of this 
obligation is such, that if the above-named plaintiff 
in error shall prosecute his said Writ of Error to 
effect and answer all costs and damages that may 
be adjudged, if he shall fail to make good his plea, 
then this obligation to be void, otherwise to remain 
in full force and effect. 

JOHN C. DAVIS, 
NATIONAL SURETY COMPANY, 
By FRANK H. POWERS, 
Resident Vice-President. 
[| Corporate Seal | 
Attest: Ith Clalicves 
Resident Asst. Secretary. [69] 


State of California, 
City and County of San Francisco,—ss. 

On this 19th day of Aug. in the year one thousand 
nine hundred and twenty before me, John McCallan, 
a Notary Public in and for the said City and County 


74. John C. Davis 


of San Francisco, residing therein, duly commis- 
sloned and sworn, personally appeared Frank H. 
Powers and fF’. J. Crisp known to me to be the Resi- 
dent Vice-President and Resident Assistant Secre- 
tary, respectively, of the National Surety Company, 
the Corporation described in, and that executed the 
Within instrument, and also know to me to be the per- 
sons who executed it on behalf of the Corporation 
therein named, and they acknowledged to me that 
such Corporation executed the same. 

In Witness Whereof, I have hereunto set my hand 
and affixed my official seal, at my office in the City 
and County of San Francisco, the day and year in 
this certificate first above written. 

[ Seal ] JOHN McCALLAN, 
Notary Public in and for the City and County of 

San Francisco, State of California. 

Approved this 20th of August, 1920. 

WM. C. VAN FLEET, 
Judge. 


[Endorsed]: Filed Aug. 20, 1920. W.B. Maling, 
Clerk. By J. A. Schaertzer, Deputy Clerk. [70] 


UNITED STATES OF AMERICA. 


District Court of the United States, Northern Dis- 
trict of California, Southern Division. 


No. 16,147. 


JOHN C. DAVIS, Trustee, ete., 


Plaintiff, 
VS. 

E. T. WILLEY, 
! ‘ Defendant. 
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Affidavit of William H. Bryan. 


State of California, 
City and County of San Francisco,—ss, 

William H. Bryan, being first duly sworn on oath, 
says: That he is now, and at all times herein men- 
tioned was, a citizen of the United States, over the 
age of 21 years, and not a party to the above-en- 
titled action; that on the 20th day of August, 1920, 
he served the Writ of Error and Citation on Writ 
of Error issued in the above-entitled action on Au- 
gust 20, 1920, upon William E. Billings, attorney 
for defendant, by leaving a true copy of each of the 
same at his office in the Hearst Building, City and 
County of San Francisco, State of California, with 
a person in charge thereof, between the hours of ten 
o’clock A. M. and 4 o’clock P.M. of said day. 

WILLIAM H. BRYAN. 


Subscribed and sworn to before me this 24th day 
of August, 1920. 
[Seal] CHARLES R. HALTON, 
Notary Public in and for the City and County of 
San Francisco, State of California. 


[Endorsed]: Filed Aug. 30,1920. W. B. Maling, 
Clerk. By J. A. Schaertzer, Deputy Clerk. [71] 
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In the Southern Division of the United States Dis- 
trict Court, in and for the Northern District of 
California, Second Division. 


Clerk’s Office. 
No. 16,147. 


JOHN C. DAVIS, Trustee, ete, 
Plaintiff, 
Vs. 
EK. T. WILLEY, 
Defendant. 


Praecipe for Transcript of Record. 
To the Clerk of Said Court: 

Sir: Please prepare record on writ of error in the 
above-entitled cause and include therein the follow- 
ing papers: 

Amended complaint; 

Amendment to amended complaint; 

Answer ; 

Amendment to Answer; 

Opinion of the Court; 

Stipulation for Findings; 

Findings of Fact and Conclusions of Law; 

Judgment entered February 20, 1920, 

Certificate to Judgment-roll; 

Notice of Decision; 

Engrossed Bill of Exceptions, with order settling, 
certifying and allowing the same; 

Assignment of Errors; 

Petition for Writ of Hrror; 

Order Allowing Writ of Error; 
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Bond on Writ of Error; 

Writ of Error; 

Citation on Writ of Error; 

Affidavit of Service of Writ of Error and Cita- 
tion on Writ of Error. 

Defendant’s Exhibit ‘‘A’’ (part of Bill of Eixcep- 
tions—Judgment-roll in Davis v. Willey, No. 341 
In Equity); 

This Praecipe. 

Dated August 27, 1920. 

J. C. WEBSTER, 
WILLIAM H. BRYAN, 
Attorneys for Plaintiff. 


[Endorsed]: Filed Aug. 30, 1920. W. B. Maling, 
Clerk. By J. A. Schaertzer, Deputy Clerk. [72] 


In the Southern Division of the United States Dis- 
trict Court, in and for the Northern District of 
California, Second Division. 


No. 16,147. 


JOHN C. DAVIS, Tustee of the Estate of CHARLES 
F. WILLEY, in Bankruptcy, ; 
, Plaintiff, 

VS. 


EK. T. WILLEY, 
Defendant. 


Certificate of Clerk U. S. District Court to 
Transcript of Record. 
I, Walter B. Maling, Clerk of the District Court 
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of the United States, for the Northern District of 
California, do hereby certify the foregoing seventy- 
two (72) pages, numbered from 1 to 72, inclusive, 
to be full, true and correct copies of the record and 
proceedings as enumerated in the praecipe for rec- 
ord on writ of error, as the same remain on file and 
of record in the above-entitled cause, in the office of 
the clerk of said Court, and that the same consti- 
tute the return to the annexed writ of error. 

J further certify that the cost of the foregoing 
return to writ of error is $27.70; that said amount 
was paid William H. Bryan, attorney for plaintiff, 
and that the origimal writ of error and citation 
issued in said cause are hereto annexed. 

IN WITNESS WHEREOF, I have hereunto set 
my hand and affixed the seal of said District Court 
this 6th day of October, A. D. 1920. 

[ Seal ] WALTER B. MALING, 
Clerk United States District Court, for the North- 

ern District of California. [73] 
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In the Southern Division of the United States Dis- 
trict Court, in and for the Northern District of 


California, Second Division. 
No. 16,147. 
JOHN C. DAVIS, Trustee, etc., 
Plaintiff, 
VS. 


BE. T. WILLEY, 
Defendant. 
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Writ of Error. 

United States of America,—ss. 

The President of the United States to the Hon- 
orable the Judges of the District Court of the 
United States, Northern District of California, 
GREETING: 

Because in the record and proceedings, as also in 
the rendition of the judgment of a plea which is in 
the said District Court before you, or some of you, 
between John C. Davis, Trustee, of the estate of 
Charles F. Willey, in bankruptcy, plaintiff and 
plaintiff in error, and E. T. Willey, defendant and 
defendant in error, a manifest error hath happened 
to the great damage of the said John C. Davis, trus- 
tee aforesaid, plaintiff in error, as by said com- 
plaint appears; and we being willing that error, if 
any hath been, should be duly corrected, and full 
and speedy justice done to the said parties afore- 
said in this behalf, do command you, if judgment 
be therein given, that then under your seal, dis- 
tinctly and openly, you send the record and pro- 
ceedings, with all things concerning the same, to the 
United States Circuit Court of Appeals for the 
Ninth Circuit, together with this writ, so that you 
have the same at the City and County of San Fran- 
cisco, in the State of California, on the 19th day of 
September, 1920, in the Circuit Court of Appeals, 
to be then and there held, that [74] the record 
and proceedings aforesaid being inspected, the said 
Circuit Court of Appeals may cause further to be 
done therein to correct that error, what of right, 
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and according to the laws and customs of the 
United States should be done. 

WITNESS, the Honorable ————, United States 
District Judge for the Northern District of Califor- 
nia, the 20th day of August, in the year of our Lord 
one thousand nine hundred and twenty. 

[Seal] WALTER B. MALING, 
Clerk of the United States District Court, North- 

ern District of California. 
By J. A. Schaertzer, 
Deputy Clerk. 

Allowed. 

WM. C. VAN FLEET, 
Judge. [75] 


| Endorsed]: No. 16,147. Southern Division of 
the United States District Court, in and for the 
Northern District of California, Second Division. 
John C. Davis, Trustee, etc., Plaintiff, vs. E. T. 
Willey, Defendant. Writ of Error. Filed Aug. 
21, 1920. W. B. Maling, Clerk. By J. A. Schaert- 
zer, Deputy Clerk. 
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(Return to Writ of Error.) 


The answer of the Judge of the District Court of 
the United States, in and for the Northern District 
of California, Second Division. 

The record and all proceedings of the plaint 
whereof mention is within made, with all things 
touching the same, we certify under the seal of our 
said Court to the United States Circuit Court of 
Appeals for the Ninth Circuit, within mentioned, at 
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the day and place within contained, in a certain 
schedule to this writ annexed as within we are com- 
manded. 
[Seal] WALTER B. MALIN G, 
Clerk United States District Court Northern Dis- 
trict of California. [76] 
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In the Southern Division of the United States Dis- 
trict Court, in and for the Northern District of 
California, Second Division. 


No. 16,147. 
JOHN C. DAVIS, Trustee, etc., 
Plaintiff, 
VS. 
EK. T. WILLEY, 
Defendant. 


Citation on Writ of Error. 

The President of the United States of America, to 
EK, T. Willey, and to William E. Billings, His 
Attorney, GREETING: 

You and each of you are hereby cited and admon- 
ished to be and appear in the Circuit Court of Ap- 
peals for the Ninth Circuit, in the City and County 
of San Francisco, State of California, within thirty 
days from and after the date this citation bears, 
pursuant to a writ of error filed in the office of the 
clerk of the United States District Court for the 
Northern District of California,’ Second Division, 
in the above-entitled cause, wherein John C. Davis, 
trustee of the estate of Charles F'. Willey, in bank- 
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ruptey, is plaintiff, and E. F. Willey is defendant, 
to show cause, if any there be, why the judgment 
made and rendered in the above-entitled cause on 
the 20th day of February, 1920, against said John 
C. Davis, as such trustee, as plaintiff in said writ of 
error mentioned, should not be corrected and re- 
versed, and why said justice should not be done to 
the parties in that behalf. 

WITNESS, the Honorable WILLIAM C .VAN 
FLEET, United States District Judge for the North- 
ern District of California, this 20th day of August, 
1920. | 

WM. C. VAN FLEET, 
United States District Judge for the Northern Dis- 
trict of California. [77] 


[Endorsed]: No. 16,147. Southern Division of 
the United States District Court. in and for the 
Northern District of California, Second Division. 
John C. Davis, Trustee, etc., Plaintiff, vs. E. T. 
Willey, Defendant. Citation on Writ of Error. 
Filed Aug. 21, 1920. W. B. Maling, Clerk. By J. 
A. Schaertzer, Deputy Clerk. 


[| Endorsed]: No. 3584. United States Circuit 
Court of Appeals for the Ninth Circuit. John C. 
Davis, as Trustee of the Estate of Charles F. Wul- 
ley, in Bankruptey, Plaintiff in Error, vs. EK. T. 
Willey, Defendant in Error. Transcript of Record. 
Upon Writ of Error to the Southern Division of 
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the United States District Court of the Northern 
District of California, Second Division. 
Filed October 6, 1920. 

F. D. MONCKTON, 

Clerk of the United States Circuit Court of Appeals 
for the Ninth Circuit. 
By Paul P. O’Brien, 
Deputy Clerk. 


es 


United States Circuit Court of Appeals for the 
Ninth Circuit. 


JOHN C. DAVIS, Tr., ete., 
Plaintiff in Error, 


VS. 


E. T. WILLEY, 
Defendant in Error. 


Order Extending Time to and Including October 18, 
1920, to File Record and Docket Cause. 

Good cause being shown, it is hereby ordered that 
the plaintiff in error may have to and including 
October 18, 1920, within which to file the record on 
writ of error and docket the cause in the United 
States Circuit Court of Appeals for the Ninth Cir- 
cult. 


Dated September 18, 1920. 
| WM. W. MORROW, 


U. S. Cireuit Judge. 
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[Endorsed]: No. 3584. United States Circuit 
Court of Appeals for the Ninth Circuit. Order 
Under Subdivision 1 of, Rule 16 Enlarging Time to 
and Including Oct 18, 1920, to File Record and 
Docket Cause. Filed Sep. 18, 1920. EF. D. Monck- 
ton, Clerk. Refiled Oct. 6, 1920. E. D. Monckton, 
Clerk. 
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In the Southern Division of the United States Dis- 
trict Court, in and for the Northern District of 
California, Second Division. 


No. 16,147. 


JOHN C. DAVIS, Trustee of the Estate of 
CHARLES F. WILLEY, in Bankruptcy, 
Plaintiff, 
VS. 
EK. T. WILLEY, 
Defendant. 


Certificate of Clerk U. S. District Court Re Date of 

Filing of Complaint and Issuance of Summons. 
United States of America, 

Northern District of California,—ss. 

I, Walter B. Maling, Clerk of the United States 
District Court for the Northern District of Cali- 
fornia, hereby certify that the complaint in the 
above-entitled action was filed on the 26th day of 
March, 1918, in the above-entitled court and sum- 
mons was issued thereon on the same day. 

IN WITNESS WEREOF, I have hereunto set 
my hand and affixed the seal of said District Court 
this 6th day of January, A. D. 1921. 

[Seal] WALTER B. MALING, 
Clerk United States District Court for the North- 

ern District of California. 
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[Endorsed]: No. 3084. United States Circuit 
Court of Appeals for the Ninth Circuit. John OQ. 
Davis, Tustee, ete, vs, E. Tb. Willey. Certificate of 
Clerk U. 8. District Court Re Date of Filing of 
Complaint and Issuance of Summons. Filed Jan. 6, 
1921. F. Dp, Monckton, Clerk, By Paul P. O’Brien, 
Deputy Clerk. 


